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PART 1-TENDERING PROCEDURES




SECTION I: INVITATION FOR TENDERS




THE UNITED REPUBLIC OF TANZANIA
MINISTRY OF WATER
TANGA URBAN WATER SUPPLY AND SANITATION
AUTHORITY

Tender No.: TR208/2023/2024/W /28
FOR
PROCUREMENT OF CONTRACTOR FOR IMPROVEMENT OF WATER
INFRASTRUCTURE AT TANGA CITY PHASE I, LOT 01-REHABILITATION AND
EXPANSION OF MABAYANI PUMPING STATION
18/04/2024

1. ThisInvitation for Tenders follows the General Procurement Notice for this Project which appeared in the National
e-Procurement System of Tanzania (NeST) dated 28/08/2023.

2. The Government of Tanzania has set aside funds for the operation of the TANGA URBAN
WATER SUPPLY AND SANITATION AUTHORITY during the financial year 2023/2024. It is
intended that part of the proceeds of the fund will be used to cover eligible payment under the
contract for the PROCUREMENT OF CONTRACTOR FOR IMPROVEMENT OF WATER
INFRASTRUCTURE AT TANGA CITY PHASE |11, LOT 01-REHABILITATION AND
EXPANSION OF MABAYANI PUMPING STATION.

3. The TANGA URBAN WATER SUPPLY AND SANITATION AUTHORITY now invites tenders
from contractors registered or capable of being registered in Contractor Class One for
PROCUREMENT OF CONTRACTOR FOR IMPROVEMENT OF WATER
INFRASTRUCTURE AT TANGA CITY PHASE 11, LOT 01-REHABILITATION AND
EXPANSION OF MABAYANI PUMPING STATION.

4. Tendering will be conducted through the International Competitive Tendering specified in the
Public Procurement Act, Cap 410.

5. A complete set of tendering document(s) in English may be accessed through NeST.

6. Tenderers are required to register through NeST and pay the tender participation feesindicated in the NeST to be
able to participate in this Tendering process.

7. All tenders must be accompanied by a Tender Security in form of Tender Security - Bank
Guarantee in the currency of The Tanzanian Shilling or freely convertible currencies in case of
foreign Tenderers worth 200,000,000.00.

8. All tenders must be properly filled in and submitted through NeST at or before 2:00 PM hours local time on
09/05/2024. Tenders will be opened promptly thereafter through NeST. Tender opening details will be
available to the public through NeST.

9. Tenders not received through NeST shall not be evaluated irrespective of the circumstances.

MANAGING DIRECTOR
P.0.BOX 5011




SECTION I1: INSTRUCTIONSTO TENDERERS(ITT)




A: INTRODUCTION

1. Scope of Tender and
Tendering Method

11

The Procuring Entity (PE)indicated in the Tender Data
Sheet (TDS) invites Tenders for the construction of works,
as described in the TDS. The name and identification
number of the Contract is provided in the Special
Conditions of Contract (SCC).

12

Tendering will be conducted through the method of
procurement indicated in TDS and is open to all Tenderers
who meet the eligibility criteria stated in ITT 3 [Eligible
Tenderers]. The successful Tenderer will be expected to
complete the Works within the period stated in the TDS.

13

Unless otherwise stated, throughout this tendering document
definitions and interpretations shall be as prescribed in
General Conditions of Contract.

2. Sourceof Funds

21

The Government of the United Republic of Tanzania has
set aside sufficient funds for the operations of the PE
named in the TDS during the Financial Year indicated in
the TDS. It is intended that part of the proceeds of the
funds will be applied to cover eligible payments under the
contract for the works as described in the TDS. Or, The
Government of the United Republic of Tanzania through
the PE named in the TDS has applied for/received/ intends
to apply for a [loan/ credit/grant] from the financing
institution named in the TDS towards the cost of the Project
named in the TDS. The United Republic of Tanzania
intends to apply part of the proceeds of this loan/credit to
payments under the Contract described in the TDS.

2.2

Payments will be made directly by the PE (or by the financing
institution specified in the TDS upon request of the PE to so
pay) and will be subject in al respects to the terms and
conditions of the resulting contract placed by the PE.

3. Eligibility of Tenderers

31

A Tenderer may be a Natura Person, Private Entity,
Government-owned Entity, subject to ITT 3.4 or any
combination of them with a formal intent to enter into an
agreement or under an existing agreement in the form of a
Joint Venture, Consortium, or Association (herein referred as
aJVCA).

In the case of aJVCA, unless otherwise specified in the TDS,
all parties shall bejointly and severally liable for the execution
of the Contract in accordance with the Contract terms. The
JVCA shal nominate a Lead Member as specified in TDS,
who shall have the authority to conduct all business for and on
behalf of any and al the members of the JVCA during the
Tendering process and, in the event the JVCA is awarded the
Contract, during contract execution. Unless specified in the
TDS, thereisno limit on the number of membersin aJVCA

3.2

The appointment of a Lead Member in the JVCA shall be

7




confirmed by submission of a valid Power of Attorney to the
PE.

3.3

Any agreement that form a JVCA shall be required to be
submitted as part of the Tender and shall be attested.

34

Any Tender from a JVCA shall indicate the part of proposed
contract to be performed by each party and each party shall be
evaluated or post qualified with respect to its contributiononly
and the responsibilities of each party and shal not be
substantially altered without prior written approval of the PE.

3.5

The invitation for Tenders is open to al Tenderers as
specified inthe TDS

3.6

National Tenderers shall satisfy all relevant licensing and/or
registration requirements with the appropriate statutory bodies
in Tanzania. Foreign Tenderers are exempted from this
requirement but where selected as having submitted the
lowest evaluated tender the successful tenderer shall register
with the appropriate statutory body and shall be required to
submit evidence of registration as an approved contractor in
Tanzania before signing the contract.

3.7

A Tender shall not have a conflict of interest. All Tenderers
found to have a conflict of interest shall be disqualified. A
Tenderer may be considered to have a conflict of interest with
one or more partiesin this tendering process, if they:

a) Are associated or have been associated in the past, directly
or indirectly with a firm or any of its affiliates which
have been engaged by the PE to provide consulting
services for the preparation of the design,
specifications and other documents to be used for the
procurement of the works to be purchased under this
Invitation for Tenders.

b) have controlling shareholders in common; or

C) receive or have received any direct or indirect subsidy
from any of them; or

d) have the same legal representative for purposes of this
Tenders; or

ehave a relationship with each other, directly or through
common third parties, that puts them in a position to
have access to information about or influence on the
Tender of another Tenderer, or influence the decisions
of the PE regarding this tendering process; or

f) submit more than one Tender in this tendering process,
However, this does not limit the participation of
subcontractors in more than one Tender, or as
Tenderers and subcontractors simultaneously; or

0) Participated as a consultant in the preparation of the design
or technical specifications of the goods and related
services that are the subject of the Tender.




3.8

A Tenderer may beineligibleif —

(a) the Tenderer is declared bankrupt or, in the case of
company or firm, insolvent;

(b) payments in favour of the person, company or firm is
suspended in accordance with the judgment of a court of
law other than a judgment declaring bankruptcy and
resulting, in accordance with the nationa laws, in the
total or partial loss of the right to administer and dispose
of its property

(c) legal proceedings are instituted against such person,
company or firm involving an order suspending
payments and which may result, in accordance with the
national laws, in a declaration of bankruptcy or in any
other situation entailing the total or partial loss of the
right to administer and dispose of the property

(c) the Tenderer is convicted, by a final judgment, of any
offence involving professional conduct;

(d) the Tenderer is debarred and blacklisted in accordance
with Public Procurement Act, Cap 410 or ineligible from
participating in public procurement for corrupt,coercive,
fraudulent or obstructive practices, company or firm is
found guilty of serious misrepresentation with regard to
information required for participation in an invitation to
tender or to submit Tenders, failure to abide with a
Tender Securing Declaration, breach of a procurement
contract, making false representation about his
qualifications during tender proceeding orother grounds
as may be deemed necessary by the Authority.

(d) the Tenderer is from ineligible country as specified under
Section VI [ineligible country] of this tendering
document.

39

Public or Semi-public owned enterprises in the United
Republic of Tanzania may participate only if they can
establish that they (i) are legally and financialy autonomous;
and (ii) operate under commercial law. No dependent agency
of the Public authority under public financed project shall be
permitted to Tender or submit a proposal for the procurement
of goods or works under the project.

3.10

Tenderers shall provide to the PE evidence of their eligibility,
proof of compliance with the necessary legal, technical and
financia requirements and their capability and, adequacy of
resources to carry out the contract effectively.

311

Tenderers shall submit proposals relating to the nature,
conditions and modalities of sub-contracting wherever the sub-
contracting of any elements of the contract amountingto
more than ten percent (10%) of the Tender priceis envisaged.




4. One Tender per Tenderer

41

A Tenderer shal submit only one tender, in the same
tendering process, either individually or as a partner in a joint
venture.

4.2

No Tenderer can be a subcontractor while submitting a Tender
individually or as a partner of a joint venture in the same
tendering process.

4.3

A Tenderer, if acting in the capacity of subcontractor in any
Tender, may participate in more than one Tender but only in
that capacity.

4.4

A Tenderer who submits or participates in more than one
Tender (other than as a subcontractor or in cases of
alternatives that have been permitted or requested) will cause
al the tenders in which the Tenderer has participatedto be
disqualified.

5. Cost of Tendering

51

The Tenderer shall bear all costs associated with the
preparation and submission of its Tender, and the PE shall in
no case be responsible or liable for those costs, except where
the PE is ordered by the Public Procurement Appeas
Authority (PPAA) to compensate the Tenderer following a
successful Tenderer's appeal of the procurement proceedings.

6. SiteVisit andPre-Tender
Meeting

6.1

The Tenderer, at the Tenderers own responsibility and risk, is
advised to visit 'and examine the Site of Works and its
surroundings and obtain for itself all information that may be
necessary for preparing the Tender and entering into a contract
for construction of the Works. The costs of visiting the Site
shall be at the Tenderer's own expense.

6.2

The Tenderer and any of its personnel or agents will be
granted permission by the PE to enter upon its premisesand
lands for the purpose of such visit, but only upon the express
condition that the Tenderer, its personnel, and agents will
release and indemnify the PE and its personnel and agents
from and against al liability in respect thereof, and will be
responsible for death or personal injury, loss ofor damage to
property, and any other loss, damage, costs, and expenses
incurred as aresult of the inspection

6.3

The PE may conduct a site visit and a pre-Tender meeting,
whose purpose shal be to provide specific project
information, to explain any unusual aspects of the project and
to address any questions on any matter that may be raised at
that stage.

6.4

The Tenderer's designated representative is invited to attend
a site visit and pre-Tender meeting which, if convened, will
take place at the venue and time stipulated in the TDS. Non-
attendance at the site visit and pre-tender meeting will not be a
cause for disgualification of atenderer.

6.5

The Tenderer is requested to submit any questions through
NeST, to reach the PE before pre-Tender meeting. It may not
be practicable at the meeting to answer al questions, but
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guestions and responses will be transmitted in accordance with
ITT 6.6.

6.6

Minutes of the pre-tender meeting, if applicable, including the
questions raised by the Tenderers, without identifying the
source and the responses given together with any responses
prepared after the pre-tender meeting, will be transmitted
within three (3) working days to all participating tenderers
through NeST. Any modification of the Tendering Documents
listed in ITT 7.1 [Content of Tendering Documents] that may
become necessary as a result of the pre-tender meeting shall
be made by the PE exclusively through the issue of an
Addendum pursuant to ITT 9.2 [Amendment of the Tendering
Documents] and not through the minutes of the pre-tender
meeting.

11




B. TENDERING DOCUMENTS

7. Content of Tendering 7.1 The works required, tendering procedures, and contract

Documents terms are prescribed in the Tendering Documents. In
addition to Section | [Invitation for Tenders], Tendering
Documents which should be read in conjunction with
any addenda issued in accordance with ITT 9.2
[Amendments of the Tendering Documents| include:
PART1: TENDERING PROCEDURES

Section Il Instructionsto Tenderers(ITT)

Section |11 Tender Data Sheet(TDS)

Section IV Qualification and Evaluation Criteria
Section V Tendering Forms
Section VI Eligible Countries
PART 2: PROCURING ENTITIY'SREQUIREMENTS
Section VIl Works Requirements

PART 3: CONDITIONS OF CONTRACT AND CONTRACT
FORMS

Section VI1I General Conditions of Contract(GCC)

Section X Specia Conditions of Contract (SCC)

Section X Contract Forms

7.2 The Invitation for Tenders (Section 1) issued by the PE is not part of the
Tendering Documents and is included as reference only. In case of
discrepancies between the Invitation for Tender and the Tendering
Documents listed in ITT 7.1, said Tendering Documents will take
precedence.

7.3 The Tenderer is expected to examine all instructions, forms, terms and
specifications in the Tendering Documents. Failure to furnish all
information required by the Tendering Documents or to submit a Tender
substantially responsive to the Tendering Documents in every respect
will be at the Tenderer’ s risk and may result in the rejection of its Tender.

8. Clarification of Tendering | 8.1 A prospective Tenderer requiring any clarification of the Tendering

Documents Documents may notify the PE through NeST at least seven (7) days
for open competitive methods and three (3) days in the case of other
tendering methods prior to tender submission deadline.

8.2 The PE will within one (1) to three (3) days after receiving the request
for clarification for non-competitive tendering methods and open
competitive methods respectively respond and publish through
NeST.

8.3 PE's response will be posted through NeST to all participating tenderers,
including a description of the inquiry, but without identifying its source.

84 Should the PE deem it necessary to amend the Tendering Documents as a
result of aclarification, it shall do so following the procedure under ITT
9 [Amendments of the Tendering Documents).

9. Amendment of Tendering | 9.1 Before the deadline for submission of tenders, The PE for any reason,

Documents whether at its own initiative or in response to a clarification requested by
a prospective Tenderer, the PE may modify the Tendering Documents by
issuing addenda.

9.2 Any addendum issued including the notice of any extension of the
deadline shall be part of the Tender Documents pursuant to ITT 7.1
[Content of Tendering Documents] and shall be communicated through
NeST to participating tenderers.

9.3 In order to allow prospective Tenderers reasonable time in which to take
an addendum into account in preparing their Tenders, the PE at its
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discretion shall extend, as necessary, the deadline for submission of
tenders, in accordance with 1TT22.2 [Deadline for Submission of
Tenders]

13




C. PREPARATION OF TENDERS

10. Language of Tender 10.1 Thetender, and all correspondence and documents related to the Tender
exchanged by the Tenderer and the PE, shall be written in language
specified in TDS . Supporting documents and printed literature furnished by
the Tenderer may be in another language provided they are accompanied by
an accurate translation of the relevant passages in the above stated language,
in which case, for purposes of interpretation of the Tender, the trandation

shall prevail.
11. Documents 111 The Tender prepared and submitted by the Tenderer shall constitute the
Congtituting the Tender following components:

a) The Form of Tender and Tender Price completed in accordance with
ITT214 [Forms of Tender], ITT15 [Tender Prices and Discounts], and
ITT16 [Tender Currencies];

b) Tendering Forms;

¢) Tender security or Tender securing declaration in accordance with
Instructionsto Tenderers | TT18 [Tender Security];

d) Priced Bill of Quantities;

€) Alternative offers where invited in accordance with Instructions to
Tenderers I TT19[Alternative Tenders by Tenderers|;

f) Dully Notarized Power of Attorney authorizing signatory of the Tender to
commit the Tenderer in accordance with ITT20

0) A Technica Proposal including a statement of work methods, equipment,
personnel, schedule and any other information as stipulated in Section V
[Tendering Formg] in sufficient detail to demonstrate the adequacy of the
Tenderer proposal to meet the work requirements and the compl etion time,
and

h) Any information, other than the documents under ITT 11.1(a) — (g)
above required to be completed and submitted by Tenderers as specified in
TDS document.

The list of additional documents may include the following:

Code of Conduct for Contractor’s Personnel (ES)

The Tenderer shall submit its Code of Conduct that will apply to
Contractor’s Personnel (as defined in Sub- Clause 1 (i) of the General
Conditions of Contract), to ensure compliance with the Contractor’s
Environmenta and Social (ES) obligations under the Contract (if required).
The Tenderer shall use for this purpose the Code of Conduct form provided
in Section V. No substantial modifications shall be made to thisform,
except that the Bidder may introduce additional requirements, including as
necessary to take into account specific Contract issues/risks.

Management Strategies and | mplementation Plans (M SI P) to manage
the (ES) risks

The Tenderer shall submit Management Strategies and | mplementation
Plans (M SIPs) to manage the following key Environmental and Socia (ES)
risks:

[Note: insert name of any specific plan and risk/s informed by the relevant
environmental and social assessment]:

[e.g. Sexual Exploitation, and Abuse (SEA) prevention and response action
plan] [e.g. Traffic Management Plan to ensure safety of local communities
from construction traffic];

12. Documents 121 Pursuant to ITT 11 [Documents Constituting the Tender], the Tenderer shall
Establishing Eligibility upload, as part of its Tender, documents establishing the Tenderer’s

and Qualifications of the eigibility to Tender and its qualifications to perform the contract if its
Tenderer Tender is accepted in accordance with Section IV — Qualification and

Evauation Criteria

12.2 In the event that pre-qualification of potential Tenderers has been
undertaken, only Tenders from pre-qualified Tenderers will be considered
for award of Contract. These qualified Tenderers should upload with their
Tenders any information updating their original pre-qualification
applications or, alternatively, confirm in their Tenders that the originally
uploaded pre-qualification information remains essentially correct as of the
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date of Tender submission. The update or confirmation should be provided
in Section V —Tendering Forms.

12.3

If the PE has not undertaken pre-qualification of potential Tenderers, to
qualify for award of the contract, Tenderers shall meet the minimum
qualifying criteria specified in the Section 1V [Qualification and Evaluation
Criterig]

12.4

To qualify for award of the Contract, Tenderers shall meet the minimum
qualifying criteria stated in Section |V — Qualification and Evaluation
Criteria.

12.5

a) Tenders submitted by a JV CA shall comply with the following
requirements. the Tender shall include all the information listed pursuant to
ITT 12.3 above for each joint venture partner;

b) the Tender shall be signed so asto be legally binding on all partners;

¢) one of the partners will be nominated as being in charge, and this
authorization shall be evidenced by uploading a Power of Attorney signed
by legally authorized signatories of all the partners;

d) the partner in charge shall be authorized to incur liabilities and receive
instructions for and on behalf of any and all partners of ajoint venture and
the entire execution of the Contract, including payment, shall be done
exclusively with the partner in charge;

e) al partners of the joint venture shall be liable jointly and severally for the
execution of the contract in accordance with the contract termsand a
statement to this effect shall be included in the authorization mentioned
under (c) above aswell asin the Tender and in the Agreement (in case of a
successful Tender); and

f) acopy of thejoint venture agreement entered into by all partners shall be
uploaded with the Tender. Alternatively, a Letter of Intent to execute ajoint
venture agreement shall be signed by all partners and uploaded with the
Tender, together with a copy of the proposed Agreement; and

0) the Tender Security as stated in accordance with ITT 18 [Tender
Security], and in case of a successful Tender, the Agreement, shall be
signed so asto be legally binding on all partners.

h) Any exception to documents listed in () — (g) above unless stated in
TDS.

12.6

Domestic Tenderers and joint ventures of domestic and foreign Tenderers
applying for eligibility for amargin of preferencein tender evaluation shall
supply all information to satisfy the criteriafor eligibility as described in
ITT 32 [National Preferences].

13. Slicesor Lots and
Package

131

When tendering for more than one contract under the slice and package
arrangements, the Tenderer must provide evidence that it meets or exceeds
the sum of al theindividua requirements for the slices or lots being
tendered as provided in Section |V -Qualification and Evaluation Criteria.

13.2

In case the Tenderer fails to fully meet any of these criteria, it may be
qualified only for those slices for which the Tenderer meets the above
requirement.

14. Form of Tender

141

The Tenderer shal fill the Form of Tender using the provided format and no
substitute shall be accepted.

15. Tender Pricesand
Discounts

151

Thetender price shall be for the whole Works, as described in ITT 1.1
[Scope of Tender], based on the priced Bill of Quantities submitted by the
Tenderer.

15.2

The Tenderer shall fill in rates and prices for all items of the Works
described in the Bill of Quantities.

15.3

All duties, taxes, and other levies payable by the Contractor under the
Contract as provided under this clause, or for any other cause, as of the date
28 days prior to the deadline for submission of Tenders, shall beincluded in
the rates, prices, and total Tender price submitted by the Tenderer. The
following taxes shall be payable by contractor under this contract. the list of
al duties, taxes, and other levies payable by the Contractor will be indicated
inTDS.

154

The Tenderer shall quote any discounts and the methodology for their
application in the Form of Tender, in accordance with ITT 14 [Form of
Tender]

15




15.5

The rates and price quoted by the Tenderer shall be fixed unless stated in
TDS and the Tenderer shall upload with the Tender all the information
required in the Appendix to Tender-Schedule of Cost Indexation.

The Tenderer shall be required to justify its proposed weighting.

If the Price is Adjustable the PE should Ensure that they Provide the
Information required in the Appendix to Tender-Schedule of Cost
Indexation.

15.6

In the case of National, International and Restricted Competitive Tendering
on Fixed Budget Method, the Tender Price quoted by the Tenderer shall not
exceed the budget fixed by PE as shown in TDS. Any Tenderer, whose
Tender Price exceeds the provided budget, shall be rejected.

16. Tender Currencies
and Payment

16.1

The unit rates and prices shall be quoted by the Tenderer in Tanzania
Shillings or in foreign currencies. With respect to this tender, the applicable
currency(ies) shall be as specified in TDS

16.2

The rates of exchange to be used by the Tenderer in arriving at the local
currency shall be the selling rates for similar transactions established by the
Bank of Tanzania (BoT) prevailing on the date 28 days prior to the latest
deadline for submission of Tenders.

16.3

If the Tenderer uses other rates of exchange, the provisionsof ITT 30.1
[Conversion to Single Currency] shall apply. In any case, payments will be
computed using the rates quoted in the Tender.

16.4

Tenderers may be required by the PE to clarify their foreign currency
requirements and to substantiate that the amounts included in Lump Sum
and in the SCC are reasonable and responsiveto I TT 16.1 [Tender
Currencies].

17. Tender Validity
Period

171

Tenders shall remain valid for the period specified in TDS after the deadline
for tender submission Specified in I TT 22 [Deadline for Submission of
Tenders]. A tender valid for a shorter period shall be rejected by the PE as
non-responsive.

17.2

In exceptional circumstances, prior to expiry of the original Tender validity
period, the PE may request that the Tenderers to extend the period of
validity for a specified additional period. The request and the Tenderers
responses shall be made through NeST. A Tenderer may refuse the request
without forfeiting its Tender security or causing to be executed its Tender
securing declaration.

17.3

A Tenderer agreeing to the request for extension of Tender Validity Period
will not be required or permitted to otherwise modify the Tender but will be
required to extend the validity of its Tender Security or Tender Securing
Declaration for the period of the extension, and in compliancewith ITT 18
[Tender Security] in all respects.

17.4

In the case of fixed price contracts, if the award is delayed by a period
exceeding sixty (60) days beyond the expiry of the initial Tender validity
period, the contract price may be adjusted by a factor specified in the
reguest for extension.

18. Tender Security

18.1

The required type of security for Tender is specified in TDS Pursuant to
ITT 11 [Documents Constituting the Tender], the Tenderer shall furnish as
part of its Tender, a scanned Tender Security through NeST in a Form and
in the amount and currency specified in TDSin the format provided in
Section V-Tendering Forms.

18.2

The Tender Security is required to protect the PE against the risk of
Tenderer’ s conduct which would warrant the security’ s forfeiture, pursuant
tolTT 18.9.

18.3

The Tender security shall be denominated in the currency of the Tender or
in another freely convertible currency, and it shall be in the form specified
in TDS which shall be in any of the following:

a) Unconditional bank guarantee, an irrevocable letter of credit issued by a
reputable bank, or an insurance bond issued by a reputable insurance firm
located in the United Republic of Tanzania or abroad valid for twenty-eight
(28) days beyond the end of the validity of the Tender. This shall also apply
if the period for Tender validity is extended. In either case, the form must
include the compl ete name of the Tenderer; or

b) Anirrevocable letter of credit;
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¢) A Cashier’sor certified cheque;

18.4

The Tender Security shall be payable promptly upon written demand by the
PE in case any of the conditionslisted in ITT 18.9 are invoked.

18.5

Any Tender not accompanied by a Tender Security in accordance with ITTs
18.1 or 18.3 [Tender Security] shall be rejected by the PE as non-
responsive, pursuant to I TT 28 [Preliminary Examination of Tenders).

18.6

Unsuccessful Tenderers' Tender Security will be discharged or returned as
promptly as possible but not later than thirty (30) days after the expiration
of the period of Tender validity prescribed by the PE pursuantto ITT 41
[Signing of Contract]. The PE shall make no claim to the amount of the
Tender security, and shall promptly return the Tender security document,
after whichever of the following that occurs earliest:

(a) the expiry of the Tender security;

(b) the entry into force of a procurement contract and the provision of a
security for the performance of the contract if such a security is required by
the solicitation documents,

(c) the rgjection by the PE of al tenders;

(d) the withdrawal of the Tender prior to the deadline for the submission of
tenders, unless the solicitation documents stipulate that no such withdrawal
is permitted.

18.7

The successful Tenderer’s Tender Security will be discharged upon the
Tenderer signing the contract, pursuant to | TT 40 [Notification of Award],
and furnishing the performance security, pursuant to I TT 41.

18.8

The Tender Security of aJV CA shall be in the name of the JVCA that
submits the Tender. If the JVCA has not been congtituted into alegally
enforceable JVCA, at the time of Tendering, the Tender Security shall bein
the names of all future partners.

18.9

The Tender Security may be forfeited:

a) if a Tenderer;

i) withdraws its Tender during the period of Tender validity specified by the
Tenderer on the Form of Tender except as provided for in ITT17.2 [ Tender
Validity Period]; or

b) in the case of a successful Tenderer, if the Tenderer failsto:

i) furnish performance security, and if required, the Environmental and
Social (ES) Performance Security in accordance with I TT41 [Performance
Security]. The requirement for Environmental and Social (ES) Performance
Security isindicated in TDS

ii) sign the contract in accordance with I TT42 [Signing of Contract];

19. Alternative Tenders
by Tenderers

19.1

Tenderers shall submit offers that comply with the requirements of the
Tendering Documents, including the basic Tenderer’ s technical design as
indicated in the employer’s requirements. Alternatives if alowed will be
indicated in TDS, and ITT 19.2 and 19.3 shall govern.

19.2

When alternative times for completion are explicitly invited, a statement to
that effect as the method of evaluating different schedules for completion.

19.3

Technical aternatives are not allowed. If so allowed asindicated in TDS,
Tenderers wishing to offer technical alternatives to the requirements of the
Tendering documents must also submit a Tender that complies with the
reguirements of the Tendering documents, including the basic technical
design asindicated in the drawings and specifications. In addition to
submitting the basic Tender, the Tenderer shall provide all information
necessary for a complete evaluation of the alternative by the PE, including
design calculations, technical specifications, breakdown of prices, proposed
construction methods and other relevant details. Only the technical
dternatives, if any, of the lowest evaluated Tenderer conforming to the
basic technical reguirements shall be considered by the PE.

194

When aternative technical solutions are allowed under ITT 19.3, Tenderers
are permitted to submit alternative technical solutions for specified parts of
the Works, and such parts will be identified in this clause, with method for
their evaluating, as described in Section VI, Works Requirements. If so
alowed, the technical solutions parts of the works will be specified in TDS.

20. Format and Signing
of Tender

201

The Tenderer shall prepare documents constituting the Tender as described
inITT 11 [Documents Constituting the Tender].
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20.2

The Tender shall be signed by a person or persons duly authorized to sign
on behalf of the Tenderer and the authorization documents shall be
submitted together with the Tender indicating position of each signatories
in accordance to the requirements of the NeST. The authorization
document(s) shall be a duly notarized Power of Attorney in the format
provided in Section V: Tendering Forms. Other acceptable authorization is
listed in TDS

20.3

The Tenderer shall furnish information as described in the Form of Tender
on commissions or gratuities, if any, paid or to be paid to agentsrelating to
this Tender and to Contract execution if the Tenderer is awarded the
Contract.
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D. SUBMISSION OF TENDERS

21. Submission of 21.1 All Tenders shall be submitted through NeST. Tenders submitted
Tenders through NeST shall be considered to be true and legal version, duly
authorized and duly executed by the Tenderer and intended to have
binding legal effect. The tenderer shall properly name his soft copies of
documents before submission through NeST.

21.2 The Tender shall bear e-signature or digital signatures for identity and
authentication purposes and the identity of the Tenderer may be verified
with afollow-up due diligence process.

21.3 Tenders submitted through NeST shall be received in full prior to the
closing time, and the Tenderers shall receive an acknowledgement of
receipt of tender or amendment through the system.

21.4 Tenderers must ensure the integrity, completeness and authenticity of
their submission; and in case of electronic records entered online and
files containing the Tender being unreadable for any reason, the Tender
submitted shall not be considered.

22. Deadline for 22.1 Tenders shall be received by the PE through NeST not later than the date
Submission of Tenders and time specified in the NeST
22.2 The PE may, in exceptional circumstances and at its discretion, extend

the deadline for the submission of Tenders by amending the Tendering
Documents in accordance with ITT9 [Amendment of Tendering
Documents], in which case all rights and obligations of the PE and
Tenderers previously subject to the deadline will thereafter be subject to
the new deadline.

22.3 The extension of the deadline for submission of Tenders shall be made
not later than number of daysindicated in TDS before the expiry of the
original deadline

23. Latetenders 23.1 NeST does not allow a Tenderer to submit its tender after the deadline

for submission of tenders in accordance with ITT22 [Deadline for
Submission of Tenders]

24. M odification, 24.1 A Tenderer may modify or substitute or withdraw its Tender after it has
Substitution and been submitted to the PE. Such modification or substitution or
Withdrawal of Tenders withdrawal should be made prior to the deadline for submission of

Tenders. Tenderers shall receive an acknowledgement of receipt of any
amendment of its submitted tender through the system.

24.2 Tenderers may only offer discounts to or otherwise modify the prices of
their Tenders by substituting Tender modifications in accordance with
this Clause or included in the original Tender submission.

24.3 No Tender may be withdrawn, replaced or modified in the interval
between the deadline for submission of Tenders and the expiration of the
period of Tender validity specified by the Tenderer on the Form of
Tender. Withdrawal of a Tender during thisinterval shall result in the
Tenderer’s forfeiture of its Tender security pursuant to the ITT 18.9
[Tender Security].
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E. OPENING AND EVALUATION OF TENDERS

25. Opening of Tenders

251

The opening shall be done automatically by the system after the deadline
date and time. Read out prices shall be displayed automatically in the NeST
portal. Automated opening report shall be sent to all involved parties
including the PE and Tenderers.

25.2

A Tenderer or any other person with interest in the tender process can access
tender opening records on the appropriate section of NeST.

26. Confidentiality

26.1

Information relating to the examination, clarification, evaluation, and
comparison of Tenders and recommendations for the award of a Contract
shall not be disclosed to Tenderers or any other persons not officially
concerned with such process until the award to the successful Tenderer has
been announced.

26.2

Any effort by a Tenderer to influence the PE’s processing of Tenders or
award decisions may result in the rejection of his Tender.

27. Clarification of
Tenders

271

In order to assist in the examination, evaluation, and comparison of Tenders
and post-qualifications of Tenderers, the PE may, at its discretion, ask any
Tenderer for clarification of its Tender including breakdown of prices. Any
clarification submitted by a Tenderer that is not in response to a request by
the PE shall not be considered.

27.2

The request for clarification shall be communicated through NeST and the
Tenderers shall respond through NeST. No change in the prices or substance
of the Tender shall be sought, offered, or permitted except to confirm the
correction of arithmetic errors discovered by the PE in the evaluation of
Tendersin accordance with | TT29 [Correction of Errorg].

27.3

From the time of Tender opening to the time of Contract award if any
Tenderer wishes to contact the PE on any matter related to the Tender it
should do so through NeST

28. Preliminary
Evaluation of Tenders

28.1

Prior to the detailed evaluation of tenders, the PE will determine whether
each Tender;

(a) meetsthe eligibility criteriadefined in I TT3 [Eligible Tenderer];

(b) has been properly signed;

(c) is accompanied by the required securities; and

(d) is substantially responsive to the requirements of the Tendering
Documents.

The PE's determination of a Tender's responsiveness will be based on the
contents of the Tender itself.

28.2

A substantially responsive Tender is one which conformsto all the terms,
conditions, and specifications of the Tendering Documents, without material
deviation, omission or reservation. A material deviation or reservation is one
that: -

a) affectsin any substantial way the scope, quality, or performance of the
Works;

b) limitsin any substantial way, inconsistent with the Tendering Documents,
the PE'srights or the Tenderer’ s obligations under the Contract; or

¢) if rectified, would affect unfairly the competitive position of other
Tenderers presenting substantially responsive Tenders.

For the purpose of this section, the following definitions apply:

"Deviation” is a departure from the requirements specified in the Tendering
Document;

“Reservation” isthe setting of limiting conditions or withholding from
complete acceptance of the requirements specified in the Tendering
Document; and

“Omission” isthe failure to submit part or all of the information or
documentation required in the Tendering Document.

28.3

The PE will confirm that the documents and information specified under
ITT11 [Documents Constituting the Tender], | TT12 [Documents
Establishing Eligibility and Qualification of the Tenderer], ITT13 [Slices
and Package] and | TT 14 [Form of Tender] have been provided in the
Tender. If any of these documents or information is missing or is not
provided in accordance with the Instructions to Tenderers, the Tender shall
be rejected.
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284

The PE may waive any minor informality, nonconformity, or irregularity in
a Tender which does not constitute a material deviation, provided such
waiver does not prejudice or affect the relative ranking of any Tenderer.

285

Provided that a Tender is substantially responsive, the PE may request that
the Tenderer submit the necessary information or documentation, within a
reasonable period of time, to rectify non-material non-conformitiesin the
Tender related to documentation requirements. Requesting information or
documentation on such non-conformities shall not be related to any aspect of
the price of the Tender. Failure of the Tenderer to comply with the request
may result in the rejection of its Tender.

28.6

Provided that a Tender is substantially responsive, the PE shall rectify
guantifiable non-material non-conformities related to the Tender Price. To
this effect, the Tender Price shall be adjusted, for comparison purposes only,
to reflect the price of a missing or non-conforming item or component. The
adjustment shall be made using the method specified in Section |V,
Qualification and Evaluation Criteria.

28.7

Materia deviationsto commercial terms and conditions, which justify
rejection of atender shall include the following:

a) failure to sign the Form of Tender and price schedules by the authorized
PErson or persons;

b)failure to satisfy eligibility requirements;

¢) failure to submit a tender security as specified in the Tendering
documents;

d)failure to satisfy the Tender validity period;

€) inability to meet the critical delivery schedule or work schedule clearly
specified in the Tendering documents, where such schedule is a crucial
condition with which tenderers must comply;

f) conditional tenders such as conditions in atender which limit the
Tenderer’ s responsibility to accept an award;

g) inability to accept the price adjustment formulae of the Tendering
documents,

h)stipulating price adjustment when fixed price tenders were invited;

i) subcontracting in a substantially different amount or manner than that
permitted;

j) failure to submit major supporting documents required by the Tendering
documents to determine substantial responsiveness of atender

28.8

All tenders shall be checked for substantial responsiveness to the technical
requirements of the Tendering documents and non-conformity to technical
requirements, which are justifiable grounds for rejection of atender includes
the following:

a) failure to tender for the required scope of work asinstructed in the
Tendering documents and where failure to do so has been indicated as
unacceptable;

b) failure to meet major technical requirements, such as offering completely
different types of equipment or materials from the types specified, plant
capacity well below the minimum specified, equipment not able to perform
the basic functions for which it is intended.

¢) Presentation of absolutely unreaistic and inadequate implementation
plans and schedul es regarding performance, technical or service factor

If a Tender is not substantially responsive to the requirements of the
Tendering Documents, it shall be rejected by the PE and may not
subsequently be made responsive by correction of the non-conformity

29. Conversion to Single
Currency

291

To facilitate evaluation and comparison, the PE will convert all Tender
prices expressed in the amounts in various currencies in which the Tender
prices are payable in Tanzania Shillings at the selling exchange rate
established for similar transactions by the Bank of Tanzania on the tender
publication date.

29.2

The currency selected for converting Tender prices to acommon base for the
purpose of evaluation and comparison, aong with the source and date of the
exchange rate, are specified in the TDS.

30. Detailed Evaluation
and Comparison of
Tenders

30.1

The PE shall evaluate and compare only the Tenders determined to be
substantially responsive in accordance with | TT 28 [Preliminary
Examination of Tenders].
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30.2 In evaluating the Tenders, the PE will determine for each Tender the
evauated Tender Price by adjusting the Tender Price asfollows: -

a) excluding provisional sums and the provision, if any, for contingenciesin
the Bill of Quantities, but including Day work, where priced competitively;
b) making appropriate adjustment for any other acceptable variations,
deviations, or aternative offers submitted in accordance with ITT19
[Alternative Tenders by Tenderers];making an alowance for varying times
of completion offered by Tenderers, Tender price may be adjusted by
making an allowance for varying times of completion unless otherwise
specifiedin TDS

¢) making appropriate adjustments to reflect discounts or other price
modifications offered in accordance with | TT24.4 [Modification and
Withdrawal of Tenders]; and

d) applying any discounts offered by the Tenderer for the award of more
than one Contract, if tendering for this Contract is being done concurrently
with other contracts (ITT 31.5); and

€) the additional evaluation factors are specified in Section IV (Qualification
and Evaluation Criteria).

30.3 The PE reserves the right to accept or reject any variation, deviation, or
aternative offer. Variations, deviations, and alternative offers and other
factors which are in excess of the regquirements of the Tendering Documents
or otherwise result in unsolicited benefits for the PE will not be taken into
account in Tender evaluation.

30.4 The estimated effect of any price adjustment provisions of the Conditions of
Contract, during the period of implementation of the Contract, will not be
taken into account in Tender evaluation.

30.5 In the case of several Lots, pursuant to | TT 31.2(f), the PE will determine
the application of discounts so as to minimize the combined cost of all the
lots.

30.6 If this Tendering Document allows Tenderers to quote separate prices for
different lots (contracts), the methodol ogy to determine the lowest evaluated
price of the contract combinations, including any discounts offered in the
Form of Tender, is specified in Section IV. Qualification and Evaluation
Criteria

30.7 If the Tender, which results in the lowest Evaluated Tender Price, is
unbalanced or front loaded in relation to the Predetermined Tender Value of
the items of work to be performed under the Contract, the PE may require
the Tenderer to produce detailed price analysis for any or al items of the
Bill of Quantities, to demonstrate the internal consistency of those prices
with the construction methods and schedule proposed.

After evaluation of the price analysis, taking into consideration the schedule
of estimated Contract payments, the PE may:

a) Accept the Tender; or

b) require that the amount of the performance security set forthin ITT 41 be
increased at the expense of the Tenderer, to alevel not exceeding twenty
percent (20%) of the tender Price; or

¢) Reject the Tender.

31. National Preferences | 31.1 Margin of preference for local firms shall beindicated in TDS if the margin
of preference applies, works utilizing this Standard Tendering Document
shall provide Local Contractors with margin of preferencein tender
evaluation.

31.2 Local contractors shall, in order to be considered for margin of preference,
be registered in accordance with Procurement Act, Cap 410.

313 The PE shall, in applying margin of preference, shall be guided by
Procurement Act, Cap 410 to determine whether or not tenderers are
qualified for margin preference.

314 A JVCA between aforeign and local firm shall also be eligibleto
participate in the exclusive preference scheme in accordance with
Procurement Act, Cap 410.

315 Alternative offers, where solicited or permitted, will be evaluated separately,

in accordance with the provisions of | TT19 [Alternative Tenders], and shall
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be subject to the margin of preference in accordance Section V-
Qualification and Evaluation Criteria.

32. Subcontractors

32.1

Sub-contracting is not allowed, unless otherwise stated in TDS at the
percentage of worksindicated in TDS

32.2

In case of Prequalification, the Tenderer’s Tender shall name the same
specialized subcontractor as submitted in the prequalification application
and approved by the PE.

32.3

In case of Post qualification, the PE may permit subcontracting for certain
speciaized works as indicated in Section 1V- Qualification and Evaluation
Criteria. When subcontracting is permitted by the PE, the specialized sub-
contractor’ s experience shall be considered for evaluation. Section 1V-
Qualification and Evaluation Criteria describes the qualification criteriafor
sub-contractors.

32.4

Tenderers may propose subcontracting up to a certain percentage of the total
value of contracts or the volume of worksindicated in TDS.

33. Deter mination of
L owest Evaluated Tender

331

The Tender with the lowest evaluated price from among those that are
eligible, compliant and substantially responsive shall be the lowest evaluated
Tender.

33.2

In the case of National, International and Restricted Competitive Tendering
on Fixed Budget Method, the lowest evaluated price shall not exceed the
provided budget. If the price of the Lowest Evaluated Tender exceeds the
provided budget, it shall be rejected.

34. Post-qualification of
Tenderer

34.1

If pre-qualification was undertaken, the PE shall conduct partial post-
qualification to verify pre-qualification information.

34.2

Where the Tender price of the lowest evaluate Tenderer is considered to be
abnormally low, the PE shall perform price analysis as part of the post-
qualification. The following process shall apply:

(a) The PE may reject atender if the PE has determined that the pricein
combination with other constituent elements of the Tender is abnormally
low in relation to the subject matter of the procurement (scope of works or
services) and raise concerns with the PE as to the ability of the Tenderer that
presented that tender to perform the contract.

(b) Before rejecting an abnormally low tender the PE shall: request the
Tenderer an explanation of the Tender or of those parts which it considers
contribute to the Tender being abnormally low; take account of the evidence
provided in response to arequest in writing or in electronic forms that
provide record of the content of communication; and subsequently verify the
Tender or parts of the Tender being abnormal

(c) The decision of the PE to reject atender and reasons for the decision
shall be recorded in the procurement proceedings and promptly
communicated to the Tenderer concerned;

(d) The PE shall not incur liability solely by rejecting abnormally low
tender.

Abnormally low tender” means, in the light of the PE’ s estimate and of all
the Tenders submitted, the Tender appears to be abnormally low by not
providing amargin for normal levels of profit.

34.3

The PE will determine to its satisfaction whether the Tenderer that is
selected as having submitted the lowest evaluated and substantially
responsive Tender either continues to meet (if prequalification applies) or
meets (if post qualification applies) the qualifying criteria specified in
Section IV, Qualification and Evaluation Criteria.

34.4

The determination will take into account the Tenderer’s financial, technical,
and production capabilities. It will be based upon an examination of the
documentary evidence of the Tenderer’s qualifications submitted by the
Tenderer, pursuant to ITT 12.3 [Documents Establishing Eligibility and
Qualifications of the Tenderer], as well as such other information as the PE
deems necessary and appropriate. Factors not included in these Tendering
Documents shall not be used in the evaluation of the Tenderers
qualifications.

345

A PE may seek independent references of a Tenderer and the results of
reference checks may be used in determining award of contract.

34.6

In case of aforeign company, a PE shall seek independent reference of legal
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existence of a Tenderer from Tanzania diplomatic missions abroad or from
any other reliable source.

An affirmative determination will be a prerequisite for award of the Contract
to the lowest evaluated Tenderer. A negative determination will result in
rejection of the Tenderer’s Tender, in which event the PE will proceed to the
next-lowest evaluated Tenderer to make a similar determination of that
Tenderer’s capabilities to perform contract satisfactorily.

35. Post-qualification of
Tenderer

351

If pre-qualification was not undertaken, post-qualification shall be
performed as indicated in the TDS.

35.2

Where the Tender price of the lowest evaluate Tenderer is considered to be
abnormally low, the PE shall perform price analysis as part of the post-
qualification. The following process shall apply:

(a) The PE may reject atender if the PE has determined that the pricein
combination with other constituent elements of the Tender is abnormally
low in relation to the subject matter of the procurement (scope of works or
services)and raise concerns with the PE as to the ability of the Tenderer that
presented that tender to perform the contract.

(d) The PE shall not incur liability solely by rejecting abnormally low
tender.
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F. AWARD OF CONTRACT

36. Criteria of Award 36.1 Subject to ITT 35 [Post-qualification of Tenderer] and 37
[Negotiations], the PE will award the Contract to the Tenderer whose
Tender has been determined to be substantially responsive to the
Tendering Documents and who has offered the lowest Evaluated
Tender Price, provided that such Tenderer has been determined to be -
(a) eigiblein accordance with the provisions of ITT 3 [Eligible
Tenderers], and

(b) is determined to be qualified to perform the Contract satisfactorily
(c) Successful negotiations have been concluded.

36.2 If, pursuant to ITT 13.1 [Slice and Package], this Contract is being let
on adlice and package|| basis, the lowest evaluated Tender price
will be determined when evaluating this Contract in
conjunction with other Contracts to be awarded
concurrently, taking into account any discounts offered by
the Tenderers for award of more than one Contract.

37. Negotiations 37.1 Negotiations may be undertaken with the lowest evaluated.

Tender relating to the following areas:

(a) aminor alteration to the technical details of the statement of
regquirements,

(b) reduction of quantities for budgetary reasons, where the reduction is
in excess of any provided for in the solicitation documents;

(c) aminor amendment to the specia conditions of Contract;

(d) finalizing payment arrangements;

(e) mobilization arrangements,

(f) agreeing final delivery or work schedule to accommodate any
changes required by the PE;

(g) the methodology or staffing;

(h) Clarifying details that were not apparent or could not be finalized at
the time of tendering; or

(i) Reduction of Tender Price to match the PEs Estimate, and
commensurate with the market prices and provided such reduction shall
not make the tender abnormally low in accordance ITT

35.2 [Post-qualification of Tenderers]. This provision is not applicable
for tenders invited under the National, International and Restricted
Competitive Tendering on Fixed Budget method

37.2 Where negotiation fails to result into an agreement, the PE may invite
the next ranked Tenderer for negotiations. Where negotiations are
commenced with the next ranked Tenderer, the PE shall not reopen
earlier negotiations.

38. PE Right to Accept any 38.1 Notwithstanding ITT36 [Criteria of Award)], the PE reserves theright to
Tender and to Reject any or accept or reject any Tender, and to cancel the Tendering process and
all Tenders reject all Tenders, at any time prior to the award of Contract, without

thereby incurring any liability to the affected Tenderer or Tenderers or
any obligation to inform the affected Tenderer or Tenderers.

38.2 Notice of the rejection of al Tenders shall be given promptly to all
Contractors that have submitted Tenders through NeST.

38.3 The PE shall upon reguest communicate to any Tenderer the grounds
for itsrejection of its tenders but is not required to justify those
grounds.

39. PE Right to Vary 39.1 The PE reserves theright at the time of Contract award to increase or
Quantities at the Time of decrease the scope of works or related services originally specified in
Award these Tendering Documents (Bill of Quantities) provided this does not
exceed by the percentage indicated in the TDS, without any changein
unit price or other terms and conditions of the Tender.

40. Notification of Award 40.1 Prior to awarding of the contract, the PE shall issue a notice of
intention to award the contract in the format provided in Section V
[Tendering Forms], The notice shall be issued through NeST to al
Tenderers who participated in the Tender in question giving them seven
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(7) working days within which to submit complaints to the PE thereof,
if any.

The condition shall not apply where only one Tender has
been received by PE in competitive method or where single
source, national shopping, Minor value procurement method
has been used.

40.2

Where no complaints have been lodged, the Tenderer whose Tender
has been accepted will be notified through NeST of the award by the
PE prior to expiration of the Tender validity period. The Letter of
Acceptance will state the sum that the PE will pay the successful
Tenderer in consideration for the execution of the scope of works as
prescribed by the Contract (hereinafter and in the Contract called the
"Contract Price).

40.3

The notification of award will be part of the documents forming the
Contract, subject to the Tenderer furnishing evidence of registration
with relevant statutory bodies within the country and furnishing the
Performance Security in accordance with ITT41 [Performance
Security] and signing the Contract in accordance with ITT 42.2
[Signing of Contract].

41. Performance Security

411

Within Twenty-Eight (28) days after receipt of the Letter of
Acceptance, the successful Tenderer shall deliver to the PE a
Performance Security in the amount and in the form stipulated in the
TDS and the SCC, denominated in the type and proportions of
currencies in the Letter of Acceptance and in accordance with the
Conditions of Contract. The Performance Security shall also include
the Environmental and Socia Performance Security in the form of a
“demand guarantee” in the percentage amount(s) specified in TDS.
[Note: The ES Performance Security shall normally be required where
ESrisks are high. Both ES Security and Performance Security Shall not
exceed 10 Percent]

41.2

If the Performance Security is provided by the successful Tenderer, it
shall bein the form specified in the TDS which shall bein any of the
following

() cash, certified cheque, cashier ‘s or manager' s cheque, or bank
draft;

(b) irrevocable letter of credit issued by areputable commercial bank or
in the case of an irrevocable letter of credit issued by aforeign bank,
the letter shall be confirmed or authenticated by a reputable local bank;
(c) bank guarantee confirmed by a reputable local bank or, in the case
of asuccessful foreign tenderer, bonded by a bonded by alocal bank||;
or

(d) Surety bond issued by any reputable surety or insurance company.
Any Performance Security submitted shall be enforceable in the United
Republic of Tanzania

41.3

Failure of the successful Tenderer to comply with the requirement of
ITT 41.1 shall constitute sufficient grounds for the annulment of the
award and forfeiture of the Tender Security, in which event the PE may
make the award to the next lowest evaluated Tenderer or call for new
Tenders.

42. Signing of Contract

42.1

Promptly after notification of award, PE shall send the successful
Tenderer the draft Agreement, incorporating all terms and conditions as
agreed by the parties to the contract.

42.2

Within fourteen (14) working days after furnishing the performance
security, the successful Tenderer and the PE shall sign the contract.

42.3

Upon both parties signing the Agreement, the PE will promptly notify
unsuccessful Tenderers, the name of the winning Tenderer and the
Contract amount and will discharge the Tender security or Tender
securing declaration of the unsuccessful Tenderers pursuant to ITT
18.7 [Tender Security or Tender Securing Declaration].

43. Advance Payment

431

The PE will provide an Advance Payment as stipulated in the
Conditions of Contract, subject to a maximum amount, as stated in the
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TDS.

43.2

The Advance Payment request shall be accompanied by an Advance
Payment Security (Guarantee) in the form provided in Section XI.

43.3

For the purpose of receiving the Advance Payment, the Tenderer shall
make an estimate of, and include in its Tender, the expenses that will be
incurred in order to commence work. These expenses will relate to the
purchase of equipment, machinery, materials, and on the engagement

of labour during the first month beginning with the date of the PE's

—Notice to Commence|| as specified in the Special
Conditions of Contract.

44. Dispute
Avoidance and Resolution
Board

IF SOLE MEMBER ISTO BE APPOINTED TO BE DARB The PE
proposes the person named in the TDS to be appointed as Sole Member
of Dispute Avoidance and Resolution Board (DARB) under the
Contract. If the Tenderer disagrees with this proposal, the Tenderer
should so state in the Tender. If, in the Letter of Acceptance, the PE has
not agreed on the appointment of the Sole Member of DARB, the
Adjudicator shall be appointed by the Appointing Authority named in
the TDS and designated in the Special Conditions of Contract at the
request of either party OR IF THREE MEMBERS ARE TO BE
APPOINTED TO BE DARB The PE proposes three names shown in
the TDS and SCC, and whose CV's are Appended, to be members of
Dispute Avoidance and Resolution Board. The Tenderer, shall in his
Form of Tender, propose three names as well. If the names are not
agreed, the Appointing Authority named in the TDS shall be consulted
to appoint members of Dispute Avoidance and Resolution Board1l.

For Large Contracts it may be desirable to use Dispute Avoidance and
Resolution Board instead of an Adjudicator

45, Fraud

Corruption, Coercion,
Collusion, Fraudulent and
Obstructive Practices

45.1

The Government requires that Procuring entities (including
beneficiaries of Government funded projects and procurement) as well
as Tenderers/Suppliers/Contractors under Government financed
contracts, observe the highest standard of ethics during the procurement
and execution of such contracts. In pursuance of this policy, the
Government:

a) defines, for the purpose of this provision, the terms set forth below as
follows: -

i. corrupt practice means the offering, giving receiving or soliciting of
anything of value to influence the action of apublic officer in the
procurement process or contract execution;

ii. coercive practice means impairing or harming, or threatening to
impair or harm directly or indirectly, any party or the property of the
party for the purpose of influencing improperly the action or that party
in connection with public procurement or in furtherance of corrupt
practice or fraudulent practice;

iii) fraudulent practice means a misrepresentation of factsin order to
influence a procurement process or the execution of a contract to the
detriment of the Government or a public body and includes collusive
practices among Tenderers, prior to or after submission designed to
establish tender prices at artificial non-competitive levels and to
deprive the Government of the benefits of free and open competition;
iv) obstructive practice means acts intended to materially impede
access to required information in exercising a duty under this Act;

b) Will reject a proposal for award if it determines that the Tenderer
recommended for award has engaged in corrupt, coercive, collusive,
fraudulent or obstructive practices in competing for the contract;

¢) In pursuit of the policy defined in ITT 45.1 the Government will
cancel the portion of the funds allocated to a contract for goods, works,
or servicesif it at any time determines that corrupt, coercive, collusive,
fraudulent or obstructive practices were engaged in by representatives
of the PE or approving authority or of abeneficiary of the funds during
the procurement or the execution of that contract, without the PE or
approving authority having taken timely and appropriate action
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satisfactory to the Government of the united Republic of Tanzaniato
remedy the situation

d) Declare afirm ineligible for a period of ten years, to be awarded a
public-financed contract if it at any time it determines that the firm has
engaged in corrupt, coercive, collusive, fraudulent or obstructive
practices in competing for, or in executing, a public — financed contract

45.2

The Government of the United Republic of Tanzaniareservestheright,
where afirm has been found by aforeign country, international
organization or other foreign organization to have engaged in corrupt,
coercive, collusive, fraudulent or obstructive practices, to declare that
such afirmisineligible, for a period of ten yearsto be

awarded a public financed Contract in the United Republic of Tanzania

45.3

The Government of the United Republic of Tanzaniawill have the right
to require that, in contract financed by the Government of the United
Republic of Tanzania a provision be included requiring suppliers and
contractors to permit the Government of the United Republic of
Tanzaniato inspect their accounts and records relating to the
performance of the contract and to have them audited by auditors
appointed by the Government of the United Republic of Tanzania.
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Any communications between the Tenderer and the PE related to
matters of alleged corruption, coercion, collusion, fraudulent or
obstruction practices must be made through NeST or in writing where
electronic facilities are not available.
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. REVIEW OF PROCUREMENT DECISIONS

46. Right to review

46.1

A Tenderer who claims to have suffered or that may suffer any loss or
injury as aresult of breach of a duty imposed on a PE or an approving
authority in the course of these procurement proceeding may seek a
review in accordance with the procedure set out under this Section.

47. Timelimit on review

47.2

The Tenderer shall submit an application for review within Seven (7)
working days of the Tenderer becoming or should have become aware
of the circumstances giving rise to the complaint or dispute.

48. Submission of applications
for review

48.1

Any application for administrative review shall be submitted through
NeST to the Accounting Officer of a PE and a copy shall be served to
the Public Procurement Regulatory Authority (PPRA).

For PEs with delegated Procurement functions, applications for
administrative review for tenders floated by the delegated Accounting
Officer shall be submitted through NeST to the Accounting Officer
with a copy served to delegated Accounting Officer and PPRA.

The application for administrative review shall include:

a) details of the procurement requirements to which the complaint
relates,

b) details of the provisions of the Act, Regulation or provision that has
been breached or omitted;

¢) an explanation of how the provisions of the Act, Regulation or
provision has been breached or omitted, including the dates and name
of the responsible public officer, where known;

d) documentary or other evidence supporting the complaint where
available;

€) remedies sought; and

€) any other information relevant to the complaint

The Accounting Officer (AO) of aPE shall not entertain a complaint or
dispute or continue to do so after the procurement Contract has entered
into force.

49. Decision by the AO of PE

49.1

The AO of aPE shall, within Seven (7) working days after receipt of
the complaint or dispute, deliver awritten decision through NeST that
shall indicate:

a) whether the application is upheld in whole, in part or rejected;

b) the reasons for the decision; and

C) any corrective measures to be taken.

49.2

Where the AO of PE does not issue a decision within the time specified
inITT 49.1, the Tenderer submitting the complaint or dispute or the
PE shall be entitled to institute proceedings under I TT 50.1 [Review
by the Public Procurement Appeals Authority (PPAA)] within seven
(7) working days after such specified time and upon instituting such
proceedings, the competence of the of AO a PE to entertain the
complaint or dispute shall cease.

50. Review by the Public
Procurement Appeals
Authority

50.1

Complaints or disputes which,

(a) are not settled within the specified period under ITT 49.1 [Decision
by the AO of PE];

(b) the Tenderer is not satisfied with the decision of the accounting
officer; or

(c) arise after the procurement contract has entered into force pursuant
to ITT 42 [Signing of Contract],

shall be referred to the Appeals Authority within seven (7) working
days from the date when the Tenderer received the decision of the
accounting officer or, in case no decision is issued after the expiry of
the time stipulated under ITT 49.1 [Decision by the AO of PE] or
when the Tenderer become aware or ought to have become aware of
the circumstances giving rise to the complaint or dispute pursuant to
ITT 47.1[Time Limit on Review].

The Appeals Authority shall, within forty-five (45) days issue awritten
decision concerning the complaint or dispute stating the reasons for the
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decisions and the remedies granted if any.

The decision of the Appeals Authority shall be binding to the parties on
complaint or appeal and such decision may be enforced in any court of
competent jurisdiction.

50.2 PPAA may be contacted at the address shown in the TDS.
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TENDER DATA SHEET (TDS)
The following specific data for the works to be procured shall complement, supplement, or amend the
provisions in the Instructions to Tenderers (ITT). Whenever there is a conflict between ITT and the
Tender Data Sheet (TDS), the provisions of TDS shall prevail over thoseinITT.
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A. Introduction

TDS No | Required ITT Clause | Information/Data to befilled by the PE
Information/Data
1 Name of the PE 11 TANGA URBAN WATER SUPPLY AND SANITATION
AUTHORITY.
2 Expected Completion 12 365 days.
Period
3 Tendering Method 1.2 International Competitive Tendering.
4 Name of the project 21 Procurement Of Contractor For Improvement Of Water
Infrastructure At Tanga City Phaseiii, Lot 01-rehabilitation And
Expansion Of Mabayani Pumping Station .
5 Financial year 21 2023/2024
6 Financing Institution 2.1 Not Applicable
7 The Loan /Credit 2.1 Not Applicable
Number
8 Tender Description 2.1 PROCUREMENT OF CONTRACTOR FOR
IMPROVEMENT OF WATER INFRASTRUCTURE AT
TANGA CITY PHASE III, LOT 01-REHABILITATION
AND EXPANSION OF MABAYANI PUMPING STATION
9 Members of VCA 31 Not applicable
and
Limit of numbers of
JVCA
10 Eligibility of Tenderers 35 Only Tenderers registered as Civil Contractor in Contractor Class
One with the Contractors Registration Board (CRB) are eligible
in the case of local contractors. Foreign Contractors are
exempted from this requirement but if selected for award they
will be required to be registered in the appropriate Class of
Registration with CRB.
11 Site Visit 6.4 Site visit will be held at Mowe Pumping Station on
30/04/2024 from 10:00 Hours Local Time
12 Pre-tender Meeting 6.4 Pre-tender meeting will take place at Mowe Pumping

Station on 30/04/2024 at 10:00 Hours Local time
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B: Preparation of Tenders

13 Language of the Tender | 10.1 Language of Tender and all correspondence shall be English.
14 Other required 11.1(h) - )
documents Additi onal documents:
Not Applicable
Not Applicable
15 Information to be 12.5(h) Extra information to be submitted by the JVCA other
submitted by JVCA than the information required: Not Applicable
16 Duties and taxesto be 15.3 List down all duties, taxes, and other levies payable by the
paid by the contractor Contractor under the Contract:
Not Applicable
Not Applicable
17 Price Adjustment 15,5 The price shall be Fixed
18 Fixed Budget Tende | 15.6 Not Applicable.
19 Currency of the Tender | 16.1 The currency in which the prices shall be quoted shall bein The
Tanzanian Shilling.
20 Tender Validity Period | 17.1 The Tender validity period shall be 120 days.
21 Form of Tender 18.1 Tender Security shall be in the form of Tender Security -
Security 18.3 Bank Guarantee in the currency of The Tanzanian
Shilling or freely convertible currencies in case of
foreign Tenderers worth 200,000,000.00.
22 Alternative tenders 19.1,19.2, | AlternativeTenders are: Not Applicable.
19.3& 19.4 | Not Applicable.
23 Authorization to Sign 20.2 Written confirmation of authorization to sign on behalf of the
on Behalf of the Tenderer is: Power of Attorney
Tenderer
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C. Submission of Tenders

24 | Extension of Deadline for 22.3 | The extension of the deadline for submission of Tenders shall be
Submission of Tenders made not later than 14 days before the expiry of the original
deadline.
25 | Currency for Converting Tender 29.2 | The rates of exchange to be used by the Tenderer shall be
Prices those established by the Bank of Tanzania prevailing on
the tender invitation date.
Currency for Tender Conversion: The Tanzanian Shilling.
26 | Adjustment of Tender Price for 30.2 | FIXED.
Allowance for Varying Times of (b)
Completion
27 | Adjustment of Tender Price for 32.1 | Refer to Section for Qualification and Evaluation Criteria

Allowance for Varying Times of
Completion




D. Opening and evaluation of tenders

28 Domestic Preference 311 Preference Scheme type applicable to this
tender is National Preference - local
ownership.

29 Sub-Contracting Arrangements 321& 324 Not Applicable.

30 Post qualification performance 35.1 Post Qualification will not be undertaken.
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E. Award of contract

31 The percentage for 39.1 The percentage for Increase and Decrease for
Increase and Decrease Quantities will be 15 Percent.
for Quantities
32 | Performance security 41.1 Performance Security - Bank Guarantee of 10 Percent
of Contract Price.
33 g;u;lor;r;ﬁg:?ln::ge 4Ll Er_wvironmental and Social Performance Security type
Security will be ES Performance Security Bank Guarantee of 5
percent of the contract price.
34 Advance Payment 43.1 The Advance Payment shall be limited to 15 Percent of
the Contract Amount.
35 Appointment of 4.1 Dispute Avoidance and Resolution Board shall be composed of:

Members of the Dispute
Avoidance and
Resolution Board

Sole DARB

The proposed A ppointing Authority for the Dispute Avoidance
and Resolution Board appointment is Tanzania I nstitute of
Arbitrators.
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F. Right toreview

36

Address to Submit an Appeal to
PPAA

50.2

The address for Appeal to PPAA:
The Executive Secretary,

Public Procurement Appeals Authority,
Ministry of Finance and Planning,
Mkandarasi Place, 4th Floor
Jakaya Kikwete Road

P.O. Box 1385,

Dodoma Tanzania

Telephone +255 26 2962411

M obile:+255743505505

Fax + 255 022 2120460

Email: info@ppaa.go.tz or es@ppaa.go.iz
Website www.ppaa.go.tz
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SECTION 1V: QUALIFICATION AND
EVALUATIONCRITERIA
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QUALIFICATION AND EVALUATION CRITERIA

Commercial Evaluation
1. Eligibility

Litigation History (SCORE: N/A)

Tenderers are required to provide litigation records resulting from contracts completed or ongoing under their execution
(In case of Joint Venture, compliance requirements are al Parties Combined — Must Meet requirements and Each
Member — Must Meet requirements).

Litigation History Start Year 2020-01-01

Litigation History End Y ear 2024-04-17

Completion Period (SCORE: N/A)
Tenderers are required to comply with the completion period as proposed by the procuring entity unless alternative
completion period is allowed.

Completion Time (Days) 365

2. Standard Tender Forms

Tender Validity Period (SCORE: N/A)
Contractors are required to confirm with the tender validity period specified by the Procuring Entity.

Tender Validity Period (Days) 120

Notarized Special Power of Attorney (SCORE: N/A)
Tenderers must fill in Standard Power of Attorney as per the required format and upload into the system.

Tender Security (SCORE: N/A)
Tenderer should submit tender security as per instructions to tenderers.

3. Financial Situation and Performance

Financial Statement (SCORE: N/A)

Audited balance sheets or, if not required by the laws of the Tenderer‘s country, other financial statements acceptable to
the PE, for mentioned duration shall be submitted and must demonstrate the current soundness of the Tenderer's financia
position and indicate its prospective long-term profitability. (In case of Joint Venture, compliance requirements are: Each
Member — Must Meet requirements).

Financial Statement Start Date 2020-01-01
Financial Statement End Date 2022-12-31
Minimum Current Ratio [Current Assets(CA)/Current Liabilities(CL)] N/A
Minimum Cash Ratio [Cash and Bank(C& B)/Current Liabilities(CL)] N/A
Minimum Working Capital [Current Assets(CA)-Current Liabilities(CL)] N/A
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Minimum Gross Profit Margin [Gross Profit(GP)/Total Revenue(TR)* 100] N/A

Minimum Debt to Equity Ratio [Tota Liabilities(TL)/Total Equity(TE)] N/A

Minimum Return on Assets [Profit before Tax(PBT)/Total Assets(TA)*100] N/A

Average Annual Turnover (SCORE: N/A)

Average Annua Turnover of the mentioned amount, calculated as total certified payments received for contractsin
progress and/or completed within the mentioned duration. (In case of Joint VVenture, compliance requirements are; All
Parties Combined — Must Meet requirements, Each Member — Must Meet percentage requirements and if One Member —
Must Meet percentage requirements stated).

Average Annual Turnover Amount in TZS or any other freely convertible currency 7000000000
Turnover Start Date 2021-01-01
Turnover End Date 2023-12-31

Access to Financial Resour ces (Sour ces of Fund) (SCORE: N/A)

Tenderers are required to demonstrate details of their sources of finance that show their ability to access adequate
finances to meet the cash flow requirements of current and future contracts. (In the case of a Joint Venture, compliance
reguirements are all Parties Combined — Must Meet requirements).

Average fund amount from all sources (any freely convertible currency proposed by bidder) 7000000000

Technical Evaluation

1. Experience

Specific Experience (SCORE: N/A)

Specific and Contract Management Experience: A minimum number of similar contracts based on the physical size,
complexity, methods/technology and/or other characteristics described in the PE Requirements on contracts that have
been satisfactorily and substantially completed (substantial completion shall be based on 80% or more of completed
assignments under the contract) as a prime contractor/supplier/service provider, joint venture member, management
contractor/supplier/service provider or sub-contractor/supplier/service provider for mentioned duration. (In case of Joint
Venture, compliance requirements are: All Parties— Must Meet requirements). In the case of JVCA, the value of
contracts completed by its members shall not be aggregated to determine whether the requirement of the minimum value
of asingle contract has been met. Instead, each contract performed by each member shall satisfy the minimum value of a
single contract as required for single entity. In determining whether the JV CA meets the requirement of total number of
contracts, only the number of contracts completed by all members each of value equal or more than the minimum value
required shall be aggregated.

Specific Experience Proylde relevant experience performed (Water
Projects)

Specific Experience Start Y ear 2021-01-01

Specific Experience End Y ear 2024-04-18

Number of Specific Experience Contracts 1

Value of Specific Experience Contracts in the specified 5000000000

currency
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General Experiencein Construction Activities (SCORE: N/A)

General Construction Experience: Experience under construction contracts in the role of prime contractor, JV CA
member, sub-contractor, or management contractor for at least the duration stated. (In case of Joint Venture, compliance
reguirements are: Each member — Must Meet requirements).

Key Construction Activities | Construction of Water Supply Projects including Supply and Installation of Pumps

Current Contract Commitment (SCORE: N/A)

Tenderer must demonstrate that it has adequate sources of finance to meet the cash flow requirements on contracts
currently in progress and for future contract commitments. (In case of Joint Venture, compliance requirements are: All
Parties Combined — Must Meet requirements).

Current Commitment Start Y ear 2021-01-01

Current Commitment End Y ear 2024-04-17

General Experience (SCORE: N/A)
Tenderer should provide details of their previous and on-going contracts to evidence their general experiencein
construction.

General experience start date 2021-01-01
General experience end date 2024-04-17
Number of contract 2

Contract value in the specified currency 4000000000

General Experiencein Key Activities (SCORE: N/A)

Experiencein Key Activities. For any other contracts completed and/or under implementation as prime
contractor/supplier/service provider, within the duration and with the minimum experience requested for the key
activities. The minimum experience requirement for multiple contracts will be the sum of the minimum requirements for
respective individual contracts, unless specified otherwise. (In case of Joint VVenture, compliance requirements are: All
Parties combined — Must Meet reguirements and One Member - Must meet the requirements for the key activities listed
and the corresponding minimum requirements).

Employer's Name and Contact Provide employer's name and address
Project Amount Provide Project Description

Project Start Date 2020-01-01

Project End Date 2024-04-17

Key Activities Provide key activities

Rolesin Contract Provide your role in the contract

Key Personnel Provide key personels

Project Description Provide Employer's Name and Contact

2. Technical Specifications

Risk Management Plan (SCORE: N/A)
Tenderers are required to submit a risk management plan that shows risk identification and impact assessment, risk
response and control strategy, and roles and responsibilities in managing risks.
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Contractor's Equipment Strategy (SCORE: N/A)
Tenderers are required to specify strategy for acquiring and maintaining the key equipment needed to execute the works
in accordance with the work program.

3. Key Personnel

Key Personnel (SCORE: N/A)
Tenderer should provide details of their personnel with adequate qualifications as required by the procuring entity.

Bscin Civil/Structural/Water Resource Engineering for Project Manager and Project Engineer, Bsc
in Electrical/Mechanica Engineer, FTC in Water Supply/Civil Engineering for Technician, FTC in
Electrical/Auto-Electrical for Technician, Bsc. Environmental Science or related for Environmental
Expert

Education Level

Categories of Project Manager, Project Engineer, Electrical/Mechanical Engineer, Water/Civil Technician,
Key Personnel Electrical/Auto-Electrical Technician, Environmental Expert

Experience of . . .

Key Personnel 10 Yearsfor Project Manager, 8 Y ears for Project Engineer and 5 Y ears for the rest of personnels
Number of

Required Key 6

Personnel

4. Technical Submission

Site Organization (SCORE: N/A)
The Tenderer shall include an organizational diagram indicating his proposed project organization, including Head Office
management and possible sub-contractors.

Equipment (SCORE: N/A)
The Tenderer shall demonstrate ownership or ability to obtain the required key equipment as listed by the procuring
entity.

Equipment Capacity Various

Motor Crane, Backhoe, Compactor, Motor Grader, Tippers, Supervision

Type of Key Equipment Required Vehicles

Start Y ear of Equipment

Manufacture 2016-01-01

End Y ear of Equipment Manufacture | 2024-04-17

Number of Equipment 1

Construction Management Strategy (SCORE: N/A)

Tenderer isrequired to submit Construction Schedule showing time taken and resources required in execution of various
tasks, presented in bar chart. The Construction Schedule must reflect construction period stipulated in the Tendering
Documents.

Construction Management Strategy Provide Construction Management Strategy
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Mabilization Schedule (SCORE: N/A)

Tenderers are required to submit Mobilization Schedule for Personnel, Equipment and Materials.

Mobilization Schedule

Provide Mobilization Schedule

Method Statement (SCORE: N/A)

Tenderers are required to submit clear details on how works will be executed and completed in accordance with the
proposed program, thereafter upload the document into the system for submission.

Financial Evaluation

1. Priced Bills of Quantities

Priced Bill of Quantities (SCORE: N/A)

Tenderers are required to quote each item in the Bills of Quantities as per procuring entity's requirements.




SECTIONV:TENDERING FORMS
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Schedule of Cost | ndexation

The formulae for price adjustment shall be of the following general type:
Pn=a+ bLn/LO+ cEn/EO + dMn/Mo + ..
where:

“Pn” is the adjustment multiplier to be applied to the estimated contract value in the relevant currency of the work carried
out in period “n”, this period being a month unless otherwise stated in the SCC;

“a is a fixed coefficient, stated in the relevant table of adjustment data, representing the non-adjustable portion in
contractual payments;

“b”, “c”, “d", ... are coefficients representing the estimated proportion of each cost element related to the execution of the
Works as stated in the relevant table of adjustment data; such tabulated cost elements may be indicative of resources such as
labour, equipment and materials,

“Ln”, “En”, “Mn", ... are the current cost indices or reference prices for period “n”, expressed in the relevant currency of
payment, each of which is applicable to the relevant tabulated cost element on the date 30 days prior to the last day of the
period(to which the particular Payment Certificate relates); and

“Lo”, “E0”, “M0", are the base cost indices or reference prices, expressed in the relevant currency of payment, each of
which is applicable to the relevant tabulated cost element on the Base Date.

The cost indices or reference prices stated in the Table of Adjustment Data shall be used. If their source is in doubt, it shall
be determined by the Project Manager. For this purpose, reference shall be made to the values of the indices at stated
dates(quoted in the fourth and fifth columns respectively of the table).

If the currency in which the Contract price is expressed is different from the currency of the country of origin of the indices,
a correction factor will be applied to avoid incorrect adjustments of the Contract price. The correction factor shall be: Zg /
Z1, where,
Zo = the number of units of currency of the origin of the indices which equal to one unit of the currency of the Contract
Price on the Base date, and
Z41 = the number of units of currency of the origin of the indices which equal to one unit of the currency of the Contract
Price on the Date of Adjustment.
Schedule of Adjustment Data
[In Tables A, B, and C, below, the Tenderer shall (a) indicate its amount of local currency payment, (b) indicate its
proposed source and base values of indices for the different foreign currency elements of cost, (c) derive its proposed
weightings for local and foreign currency payment, and (d) list the exchange rates used in the currency conversion. In the
case of very large and/or complex works contracts, it may be necessary to specify several families of price adjustment
formulae corresponding to the different works involved.]
TableA. Local Currency

Index code Index Sour ce of Base value Tenderer's Range of Tenderer's
description index and date related weighting proposed
currency Proposed by | weighting
amount the Procuring
Entity
a* a*
b: ------ to---- | b:
-=* (o
C: ------- to--- | d:
¥ €
o to--- | etc.
__*
€ ------- to ---
%
etc.
TOTAL 1.00

[* To be entered by the PE. Whereas “a’ should a fixed percentage, b, ¢, d and e should specify a range of values and the

Tenderer will be required to specify avalue within the range such that the total weighting = 1.00]

TableB. Foreign Currency (FC)
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State type: ....ccoeeeenienne [If the Tenderer is alowed to receive payment in foreign currencies this table shall be used. If
Tenderer wishes to quote in more than one foreign currency (up to three currencies permitted) then this table should be
repeated for each foreign currency.]

Index code Index Sour ce of Basevalue Tenderer’'s Equivalent in Range of Tenderer’'s
description index and date related source Foreign weighting proposed
currency in Currency 1 Proposed by weighting
typelamount the Procuring
Entity
Non- - - - a* a*
adjustable b: ------ to-- | b:
----* C:
C. ————-- to- | d:
----- * €
d: ------- to- | etc.
ek
e ------- to-
_____ *
etc.

[*To be entered by the PE. Whereas “a’ should a fixed percentage, b, ¢, d and e should specify a range of values and the
Tenderer will be required to specify a value within the range such that the total weighting = 1.00]

Table C. Summary of Payment Currencies
Table: Alternative A

FOr. oo [insert name of Section of the Works]
Name of payment A B C D
currency Amount of Rate of exchange Local currency Per centage of
currency (local currency per equivalent Total Tender Price (TTP)
unit of foreign) C=AxB 100xC
TTP

Local currency 1.00

Foreign currency #1

Foreign currency #2

Foreign currency #

Total Tender Price 100.00

Provisional sums [To be entered [To be entered by the

expressed in local by the PE] PE]

currency

TOTAL TENDER

PRICE (including

provisional sum)

Table: Alternative B
To be used only with Alternative B Prices directly quoted in the currencies of payment. (Clause I TT 16.1)
Summary of currencies of the Tender for [insert name of Section of the Works]

Name of currency Amounts payable
Local currency:
Foreign currency #1:
Foreign currency #2:
Foreign currency #3:
Provisional sums expressed in local currency [To be entered by the PE]
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3. Bills of Quantities
(Tenderer shall fill in rates and prices for all items of the Works described in the Bill of Quantities.)




Special Power of Attorney

(Formisavailablein the system during tender submission)
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5. Tender Security (Bank Guarantee) or Tender Security (Tender Bond)

(Formisavailablein the system during tender submission)
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Financial Situation and Perfor mance

(Tenderersarerequired to fill and update information concerning their financial situation
and performancein their profile to enable submission of the same during tender
application.)
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SECTION VI: ELIGIBLE COUNTRIES

Procurement Reference Number:

All countries are eligible except countries subject to the following provisions.

A country shall not be eligibleif:

(a) as a matter of law or official regulation, the Government of the United Republic of Tanzania prohibits
commercial relations with that country, provided that the Government of the United Republic of Tanzaniais
satisfied that such exclusion does not preclude effective competition for the provision of goods or related
services required; or

(b) by an act of compliance with a decision of the United Nations Security Council taken under Chapter V11 of the
Charter of the United Nations, the Government of the United Republic of Tanzania prohibits any import of goods from
that country or any payments to persons or entities in that country.
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SECTIONVII - WORKSREQUIREMENTS




Scope of Works
(Thisinformation is provided in the Tender Data Sheet)
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ATTACHMENTS (SPECIFICATIONS AND DRAWINGYS)

Tender Number: TR208/2023/2024/W/28
List of related files, including specifications, drawings, etc.

LOT NO. TR208/2023/2024/W /28
PROCUREMENT OF CONTRACTOR FOR IMPROVEMENT OF WATER
INFRASTRUCTURE AT TANGA CITY PHASE |11, LOT 01-REHABILITATION AND
EXPANSION OF MABAYANI PUMPING STATION

Attachment Download

S/N | Description File Name Type Link

1 PROJECT DRAWING LOT | - DRWINGS2.pdf Drawings Download
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BILLSOF QUANTITIES
Lot Description: PROCUREMENT OF CONTRACTOR FOR IMPROVEMENT OF WATER

INFRASTRUCTURE AT TANGA CITY PHASE II1, LOT 01-REHABILITATION AND EXPANSION OF

MABAYANI PUMPING STATION

Code/SN

Description Unit of Quantity| Unit Rate
Measure

IMPROVEMENT OF WATER INFRASTRUCTURE AT TANGA CITY PHASE |11, LOT 01-

REHABILITATION AND EXPANSION OF MABAYANI PUMPING STATION

BILL OF QUANTITIESFOR CONSTRUCTION/REHABILITATION/EXTENSION OF
WATER SUPPLY PROJECT

Total

CONTRACT ADMINISTRATION

GENERAL AND CONTRACTUAL REQUIREMENTS

111

Site mobilization: Mobilization and lumpsum 1.00
demobilization of site tools, equipment and
labour n

112

Management Costs: Establishment, maintain | lumpsum 1.00
and removal of unwanted materials around
working compound all as shown on the
drawings or instructed by Engineer.

113

Safety, Health and Welfare of Work People: | lumpsum 1.00
Comply with all relevant regulations
involving provision of adequate protective
gear for the safety, health and welfare of
those engaged in the project considering
adequate working environment under water
body (dam) such as sufficient air

114

Safeguard the works, materials and plant lumpsum 1.00
against damage or theft, including all
necessary hoardings, watching and lighting
for the security of the works and the
protection of the public

115

Keeping Works Clean: Remove all rubbish | lumpsum 1.00
arising from the works as it accumulates and
leave the site clean and tidy on completion.
Allow for cleaning before handing over the
works

116

Setting Out: The Contractor is responsible lumpsum 1.00
for setting out the works and making
arrangement for thisto be checked by the
engineer /supervisor

116

Statutory Obligations: To comply with all lumpsum 1.00
statutory obligations for the works including
erection of sign board, stickers and site
meeting costs.

Re-Design/Reporting /As-Built Drawings: lumpsum 1.00
The Contractor is responsible for re-design
of the system (if any), checking the survey
data and producing As-built drawings(submit
soft and hard copies) at the end of the project

118

Testing of materials - Pipes, blocks and lumpsum 1.00
concrete tests

119

Road Crossing and Protection of Existing lumpsum 1.00
Infrastructures: The Contractor is responsible
for the costs of road crossing. Thisincludes
the costs of permit and reinstating the
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damaged road/railway and
water/el ectrical/tel ephone infrastructure (if

any)

CONSTRUCTION OF PIPELINE SYSTEM

2.2

CONSTRUCTION OF TRANSMISSION PIPELINE

221

Site Clearing: Allow for site clearance 3m m2
wide along proposed pipe line

19,500.00

222

Trench excavation and backkfill in normal m3
soil below ground level for steel pipesto a
depth not exceeding 2m deep and 1.2m
width

6,000.00

223

Trench Excavation and backfill in hard soil | m3
below ground level for steel pipesto a depth
not exceeding 2m deep and 1.2m width

7,200.00

224

Trench excavation and backfill in rock soil m3
(Provisional)

3,600.00

225

Pipe Bedding: Supply and placing of m3
approved selected bedding/surround material
if so directed

1,100.00

226

E.O. Items for excavation across unsurfaced | m
roads, drainage and paved areas including
surface reinstatement

500.00

227

Supply and backfill selected material m
approved by the engineer.

6,000.00

2.3

Supply and lay Pipes of DN 600mm from
Mabayani to MoWE treatment plant
including laying stamped warning tape(pipe
material and size) inside the excavated
trench, pipe fixing, and al necessary fittings
including all pipe bends, nontoxic lubricant
for pipe fixing, Anchor blocks for pipe
bends, and blind flange at the pipe ends to
complete the laying of pipe. Pipes shall be
stamped to indicate the project name,
material, size, and pipe class

1.00

231

DN 600mm, Class 30, Ductile Iron(DI) pipe |m
coated with cement lining mortar, Length of
12m (Pipe must have spigot head and tail
with rubber ).

6,400.00

232

Ductile Iron pipe 110mm OD PN 16, Length | m
of 6m

130.00

24

Supply and install Steel Flanged TeePN 16 | m
with al required associated fittings which
are Mild Steel Bolts and Nuts, Rubber
Gasket, and Flexible flanged adaptors that fit
for the installation of each Tee with the
following specifications below:

1.00

241

Ductile Iron Flanged Tee DN 600mm X pcs
100mm, PN 16 for installation of air valves

12.00

242

Ductile Iron Flanged Tee DN600mMm x m
100mm, PN 16 for installation of washouts

12.00

25

Supply and install Butterfly Valves, Air null
Valves, and Sluice valves with all required
associated fittings which are Mild Steel Bolts

1.00
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and Nuts, Rubber Gasket, and Flexible
flanged adaptors that fit for the installation of
each Air Valve, Butterfly valves, and sluice
valve with the following specifications
below:

251

DN100 flanged double Orifice Air release
valves as per drawings below;

Ppcs

12.00

252

DNG600 flanged Buitterfly Valves for rising
main

pcs

4.00

253

DN100 flanged sluice valves with opening
rings for installation of air valves and
washout

Pcs

24.00

254

CIVIL WORKS:: Class C25 reinforced
concrete to thrust and anchor blocks at
bends, Tees, valves base and at slopes
greater than 3% @ 24m or as appropriate

PpCs

100.00

255

Precast and install RCC marker posts
(stamped on the front side with pipe size and
material) as detailed in drawing.

pcs

100.00

256

Construct standard chamber for all Valves,
Washout, and bulk meters complete with
concrete lockable size

2500mX 2500mX2000m

No.

26.00

2.6

Testing and Disinfection

1.00

26.1

Pipeline testing and commissioning for the
whole work, including hydrostatic pressure
test of the pipes.

6,500.00

26.2

Disinfection of Pipe lines: flushing with
clear water, filling with water containing
0.15 g/l calcium hypochlorite, left for 24
hours. Thisincludes supply of all necessary
equipment, chemical and water

lumpsum

1.00

26.3

Connection to Mabayani Pumping Station
and Mowe Aeration tank: Connection to the
outlet from the Mabayani pump Station and
inlet to the aeration tank, install and Supply
al necessary material DN 600mm steel pipe
i.e. inlet pipe, sluice valve, non-return valve,
ball valve, and al inlet pipe fittings

lumpsum

1.00

3.0

EXPANSION OF MABAYANI PUMPING
STATION REMOVE EXISTING 4
BOOSTER PUMP SETSAND INSTALL 4
NEW BOOSTER PUMP SETS

null

1.00

31

Note: The present installations and capacities
of the pumping station contain four (4) sets
of horizontal end suction pumping units
electrically operated. The Raw water is
transmitted from the Mabayani Dam to the
Pump Station and from the Pump Station to
Mowe WTP through the 2 parrel line
DN600mm pipeline at a distance of 6500m.

null

1.00

311

Design, Supply, install, testing, and
commissioning of new 4 sets of raw water
horizontal end Booster pumps as per the
specifications, electrically driven by athree-
phase including Cage induction Motor,

lumpsum

1.00
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complete with pumps, e ectric motor, control
panels for the pumps, electric cables for
electric Motors and Variable Speed
Drives(V SD) to operate the installed electric
Motors, base plate, and all allied equipment,
Suction delivery pipes and al other fittings
like Butter Fly Valves, Non-Return Valves,
Dismantling Joint, Surge vessel protection,
etc. Each pump set shall have a discharge of
1500 cum/hr and a head of 70m (2 On-Duty
+ 2 Standby). The contractor shall perform
the following: (i) Remove the existing
four(4) pump sets of capacity including
cables V SD, switch gears, and existing MCC
with incomer LV panel (ii) Design, supply,
install, setting, and commissioning of Four
(4) complete new raw water pump sets. Each
set shall have a discharge capacity of 1500
cum/hr and a head of 70m (2 On-Duty + 2
Standby). Each set shall be complete with a
pump, electric motor, variable speed drive
(VSD), LC monitor display (Displaying
Electric current, Voltage, Frequency, Motor
temperature, and Pump flow), power supply
and control panel, starter, cables, and
cabling, pipe works including valves for the
new pump’s accommodation, Spare parts for
the new installation plants, etc to make them
complete set and operable. The Contractor
shall design, supply, install, and
commissioning the surge vessel protection
system to protcet the installed new pump
sets. (iii) Contractor shall submit shop
drawings for approval prior to start
manufacturing.

3.2

REPLACEMENT OF DISTRIBUTION
POWER TRANSFORMER AND
INSTALLATION OF NEW
DISTRIBUTION POWER
TRANSFORMERS

1.00

321

Design, supply, install, testing,
commissioning, and proof-of-performance
testing of different mechanical and electrical
equipment for 2 Distribution Transformers of
capacity not less than 1600kV A each and
cables for power transmission at Mabayani
Pumping Station and remove the existing
underrated Transformer of 750kVA. In this
regard, the Contractor shall carry out the
works which include but are not limited to
the following: - 1. Disconnecting the existing
Transformer No. 02 from 33KV overhead
supply lines and 415V cable at the
Transformer LV cable box; 2. Removal of
the existing 750KV A/33,0.4KV Distribution
Transformer No. 02 from the Plinth; 3.
Design and calculation of the load, and
cables with respect to the expansion of the
Plant improvement of the earthing system,
Supply, and installation of the two (2) new
Distribution Transformer of termination of
primary and secondary power conductor,

lumpsum

1.00

60




testing and commissioning of the
Distribution Transformers. 4. Design,
Supply,Install, testing, and Commissioning
of 2 Power Distribution Transformers of
capacity not less than 1600kVA. The power
Distribution Transformers shall be outdoor
ground mounted type and shall be desighed
for operation in low to medium altitudes.
The power transformer shall be double
wound, oil immersed, naturally cooled type
and shall be capable of operating
satisfactorily at any supply voltage range of
+ 6% of the rated voltage and frequency
variation of + 2.5% of 50 Hz. 5. Contractor
shall supply, instal, testing, and
commissioning On-Load Tap
Changer(OLTC). The On - Load Tap
Changer (OLTC) shall preferably bein the
HV windings. 6. The contractor shall,design,
supply, install, and testing setting 33kV
Surge Arrestor for metering unit protection.
7. The Contractor shall provide drawings
showing the dimensions, connections and
schematics. Three copies of manufacturers
installation and operation manuals shall be
submitted.

322

MCC LV Control Panel (INCOMER) (i)
Contractor shall design, supply, install,
testing, setting Modern MCC for the incomer
feeder from LV control panel and distribute
MCCB for each installed new pump and
corresponding protection, Motor control
center having but not limited to the following
components. Power on, interfaces with pump
control and alarms, indicator lights for run,
off and fault, control transformer, terminal
block, motor variable speed drives starters,
circuit breakers, transient surge protector,
over/under voltage protection, phase failure,
phase sequence reversal, voltage unbal anced
and all associated appurtenances required to
make operational. (ii) Contractor shall
design, supply, installation, testing, setting,
and commissioning cables and cabling of
MCC LV incomer complete with all
ancillary works as recommended but not
limited.

lumpsum

1.00

322

INSTALLATION OF RMU (RING MAIN
UNIT) (i) Design, Supply, install, testing,
and commissioning of Ring Main Unit
(RMU) and switch gears RMU with 1
incomer (isolator) and 2 outgoings (
Breakers) (ii) Contractor shall design,
supply, installation, testing, setting and
commissioning of cables and cabling of
RMU complete with all ancillary works as
recommended but not limited.

lumpsum

1.00

323

INSTALLATION OF MCCB LV
CONTROL PANEL (i)The contractor shall
Decommissioning and removal of the
existing LV wall mounted switchboard

lumpsum

1.00
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inside the switchgear control building.

(i) The contractor shall Design,Supply,
installation, settings, testing and
commissioning of anew LV indoor wall
mounted switchboard and its equivalent
Control panel of the same as the Transformer
size which comprising Molded Case Circuit
Breaker (MCCB) Panels (iii) The contractor
shall design,supply,install, test,setting and
commissioning of cables and cabling for
MCCB LV control Panel complete but not
limited.

324

POWER FACTOR CONTROL UNIT
(PFCU) (i) Contractor shall carry out study
about Power Factor Correction Unit(PFCU)
if it is neccessary to beinstalled and
recommend what should be done.

lumpsum

1.00

3.3

THE AUTOMATIC VOLTAGE
REGULATOR ( AVR) INSTALLATION

null

1.00

331

"Design, Supply, Install, testing, and
Commissioning of the Automatic Voltage
Regulator (AVR) at the Mabayani Booster
pumping station. Installed AVR shall be of
the series winding step voltage type. The
regulator winding shall be oil immersed,
naturally cooled, outdoor pole mounted type
and shall be designed for operation in low to
medium atitude. Contains a redundant
internal bypass that, in the event of an
overload or internal fault condition, will
ensure the load is continually supplied from
the utility. The contractor shall perform the
following below;... (i)Design, supply,
installation, setting, Testing and
Commissioning of Complete set of
Automatic Voltage Regulator (AVR) and all
necessary accessories and carry out work as
required including all ancillary works.

(i) Design,supply, instal, test, and
commissioning cables and cabling including
al ancillary works required. "

lumpsum

1.00

332

Design, supply, install, and commissioning
Motor control center at Mabayani pumping
station. Motor control center shall include
but not limited to the following components:
Power on, interfaces with pump control and
water level monitoring system Dam water
level display unit high and low level for both
at the water supply Dam, alarms, indicator
lights for run, off and fault, control
transformer, terminal block, motor variable
speed drives starters, circuit breakers,
transient surge protector, over/under voltage
protection, phase failure, phase sequence
reversal, voltage unbalanced and all
associated appurtenances required to make
operational. Contractor to submit shop
drawings for approval prior to start
manufacturing.

No.

1.00

34

WATER INSTRUMENTATION (

null

1.00
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ELECTROMAGNETIC FLOW METERS)
Note: The existing Electromagnetic Flow
Meter Sensor installed on the main Raw
water delivery pipeto Mowe Treatment
Plant and its associated cumulative bulk
water instrument installed on the control
panel do not function.

341

"Design, Supply, Install, testing, and
commissioning of 8 sets of Electromagnetic
Flow Meters on DN 600 rising main
pipeline. The Contractor shall remove the
existing Electromagnetic Flow Meter Sensor
and all accessories and supply, install and
commission 8 sets of new complete
Electromagnetic Flow Meters at the DN
600mm DI (3 Sets, 2 for raw water+ 1 treated
water), OD315(2 Sets, treated for water)),
DN400(1 set for treated water), DN 700 (1
setf for treated water)pipeline and all
associated accessories, and carry out work as
required including al ancillary works. This
type of flow meter has a high degree of
accuracy and consistency compared to
dall—tube-type flowmeters, the recommended
flow meters will be fitted with digital display
units. Such flow meters as they have the
following advantages: « Ability to connect to
several meters and other analog devices such
as level sensors, pressure transmitters,  Live
display of the flow rate of each unit
simultaneously, ¢ Data logging capacity not
less than 12 Months. « Ability to show
trends, ¢ Ability to carry out self - diagnosis
for fault finding. Table 2.0 Proposed
Location of Flow Meters and Associated
Chambers No. Location of Proposed Flow
Meter Size of Main Remarks 1.
Transmission Main (From the Raw Water
Intake to the Pump Station) DN600 No need
of construction of Flow Meter Chamber
(Inside the Conduit Tunnel - FMC1) 2.
Delivery Line to Mowe WTP DN600 New
Flow Meter Chamber to be constructed to
house Flowmeter (FMC2) 3. Delivery Line
to Mowe WTP DN600 New Flow Meter
Chamber to be constructed to house
Flowmeter (FMC3) The Technical
Specifications of Electromagnetic Flow
Meters are attached herein. Pressure Gauges:
Contractor shall supply, install and
commissioning of fluid type pressure gauges
with transducer at Mabayani Raw Water
Pumps which have capable of giving signals
which shall be utilized for remote pressure
measurements and to give trip signals for
tripping of pump motors and alarm as
follows: Low Suction Pressure Low
Delivery Pressure High Delivery Pressure
TECHNICAL SPECIFICATIONS FOR
ELECTROMAGNETIC FLOW METER
WITH ACCESSORIES. 1.0 Contractor shall
remove the existing Electromagnetic Flow

lumpsum

1.00
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Meter Sensor and all accessories and supply,
install and commissioning of three
Electromagnetic Flow Meters at the
DN600mm Ductile Iron Pipeline with all
accessories and carry out work as required
including all ancillary Works. Working
Principle of Electromagnetic Flow Meter.
Magnetic flow meters use amagnetic field
applied to the metering tube, which resultsin
apotentia difference proportional to the
flow velocity perpendicular to the flux lines.
The potential differenceis sensed by
electrodes aligned perpendicular to the flow
and the applied magnetic field. The physical
principle at work is Faraday's law of
electromagnetic induction. The magnetic
flow meter requires a conducting fluid and a
nonconducting pipe liner. The electrodes
must not corrode in contact with the process
fluid; some magnetic flowmeters have
auxiliary transducers installed to clean the
electrodes in place. The applied magnetic
field is pulsed, which allows the flowmeter
to cancel out the effect of stray voltage in the
piping system. Codes and Standards. All the
equipment’s specified herein shall comply
with the requirements of the latest issue of
the relevant National and International
standards. 2.0 Flow meters to be supplied
shall be the latest “ state-of-art”
microprocessor based Electromagnetic type,
having flanged connections with integral
sensor, transmitter, processor & indicator
suitable for measurement of water flow.
Water contains silt and sand particles. Meters
shall be lined with Polyurethane (PU) liners.
The meter shall have a protection Class |P67
as per NEMA and according to EN 60 529.
3.0 Flow meter (Digital) with flow sensor
and signal converter shall be fully in
compliance with international standards and
shall have quality compliance, and shall be
UL/CE/EN/LPCB/FCC approved/certified
and shall be marked as such. 4.0 Flow meter
shall be equipped with signal converter
which shall have aliquid-crystal or LED
display, key programming and a built-in
function for flow Totalization. It shall have
protection meeting Class | P65 according to
EN 60 529. 5.0 The programming of the
meter should be possible through touch
control operation without opening the meter
cover. 6.0 Flow meter shall be suitable for
operation with 230VAC, 50Hz, Single phase
AC supply. 7.0 Base accuracy of the
combined system i.e. sensor, Transmitter &
Indicator must be + 0.5% or better, of flow at
any value in the range, supplier to submit
flow meter sizing print out for given
minimum, Normal and Maximum flow data
and also to submit typical (actual) calibration
curve for offered model aong with the offer.
8.0 The meter shall give 4 to 20mA DC
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current output (HART) for SCADA and shall
also have two nos. of relay outputs which
shall be programmable for any given flow
value with contact rating of 0.2A, 250 VDC,
50 Weatts, resistive. Relays shall be integral
part of the flow meters and shall be built in
to the meters only. Relays external to flow
meters are NOT acceptable. Relay output by
any other method or mode is NOT
acceptable. 9.0 It shall be possible to select
the range of flow measurement on the flow
meters at site as per regquirement. Supplier
shall furnish the detailed procedure of range
selection along with the offer. Supplier shall
also indicate the minimum and maximum
selectable range and corresponding flow
velocity along with the offer. 10. All
accessories reguired for mounting/erection of
these instruments shall be furnished as
necessary for completeness of the system.
11. All mounting hardware like clamping
fixtures, mechanism to remove the sensors
on line, interconnecting screened cables
between Transducer & Transmitter, Cable
Glands etc. is required to be supplied.
Material of all fittings shall be SS-316. 12.
Other Features: - The flow sensor shall be
DN600mm and have aflow measuring range
varying between 0 and 4000m3/hr. The unit
shall be manufactured for measurement of
water flows and shall have a rated pressure
of 10 bars or IMPa. The body and the
flanges of the meter shall be of steel material
with hard rubber lining. Electrodes shall be
of Hastelloy C4 with half 12.5 mm threaded
connection. The converter shall be connected
to a240V AC power supply source via
copper cable through agland size 4 x 12.5
mm NPT. Calibration data of the signd
converter shall be asfollows: 1. Pulsed
output: 10 impulse/m3, 2. Current output: 4 —
20 mA, 3. Flow measurement display: m3
/hr, 4. Output display: 0 to 20 Mm3/hr, 5.
Earthing materials. Stainless Steel 304 L to
ASTM A 312. 13. Guarantee and
Performance. The guarantee of flow
measuring assembly shall be 18 months from
the date of dispatch or 12 Months from
Commissioning whichever is earlier. 14.
Recommended Spares. The bidder shall
furnish alist of Recommended Spares along
with the normal service expectancy period
and frequency of replacement; quantities
recommended for 3 years operation along
with unit rate against each item to enable
TANGA UWASA to place a separate order
later, if required. 15. Spares and
Consumables. Commissioning Spares and
consumables as part of the main equipment
supply, the bidder shall supply al
commissioning spares and consumables
required during start-up. 16. Special Tools
and Tackles. The bidder shall furnish alist of
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Special Tools & Tackles. 17. Drawings and
Documents. The offer shall include the
following in 3 copies each. i. Technica data
sheet for each flow measuring device
assembly in the Pro forma enclosed under
Data Sheet. ii. Catalogue/Technical
Literature. iii. Assembly drawing with
dimensiona details. iv. Copies each of the
following along with 2 CDs to be furnished
after award of Contract. v. Technical Data
Sheet. vi. Sizing Calculations. vii. Assembly
drawing with dimensions. viii. Installation
drawings. 18. For Information. i Storage and
Commissioning Instructions. ii O&M
Manuals are to be supplied as specified. 19.
Packing and Marking. i Each item shall be
properly packed with adequate protection
againgt friction, stresses, vibration & shock
during transportation. Each packing box
shall have marking as per Purchase Order. ii
Each assembly shall be identified with the
following information. - Tag No, Service and
Direction of flow. 20. Provides Training to
the Pump Operators on the proper operations
of theinstalled plants and equipment
including Electromagnetic Flow Meters and
its Accessories. "

34.2

Design, supply, install, and commission of
Telephone system and CCTV system around
the dam area and Mabayani pumping office.

lumpsum

1.00

343

CIVIL WORKS: Design, construct, and
commissioning of the expansion of the RCC
and block structure made of cement sand
mortor as per specification of existing
Mabayani pumping station building to
accommodate the installed new pump sets
above. The contractor shall include the costs
of al civil materials, mechanical works,
electrical works, water supply and sewerage
system, and installation for lighting and
protection of the building, windows, doors,
wire fencing with concrete poles, and roofing
material as per existing roofing. All RCC
works and blockwork shall be as per
standard specifications.

lumpsum

1.00

344

Design, construct, and commissioning of
RCC and block structure made of cement
sand mortar as per specification for the
MCCB building to accommodate the
installed new MCCB and AVR set above.
The contractor shall include the costs of al
civil materials, mechanical works, internal
and external electrical works, and installation
of protection of the building, windows(uPVC
frame and panels with mosquito panels),
doors(treated hardwood timber frame and
panel), and roofing. All RCC works and
blockwork shall be as per standard
specifications.

lumpsum

1.00

66




A BILL OF QUANTITIES FOR CONSTRUCTION/REHABILITATION/EXTENSION OF 0.00
WATER SUPPLY PROJECT

A. Total of Bills 0.00
B. Less Specified Provisional Sum

C. SUB TOTAL [(A) - (B)] 0.00
D. ADD Provisional Sum of Physical Contingency 0.00
E. SUB TOTAL [(C) + (D)] 0.00
F. ADD Provisiona Sum of Variation of Prices 0.00
G. Sub Tota [(E) + (F)] 0.00
H. ADD Value Added Tax (VAT) [18% of G] 0.00
I. Bid Price[(A) + (D) +(F) + (H)] Carried to the Form of Tender 0.00
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CONTRACT CONDITIONS AND CONTRACT FORMS
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SECTION VIII: GENERAL CONDITIONSOF CONTRACT
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GENERAL CONDITIONS OF CONTRACT

1. General Provisions

GCC Clause GCC Sub
Clause

1.1 Definitions 1.1.0

1.1.1 The Contract 111

1.1.2 Partiesand Persons 1.1.2

GCC Sub Clause Description

In the Conditions of Contract (“these Conditions’), which include
Special Conditions of Contract and these General Conditions, the
following words and expressions shall have the meanings stated. Words
indicating persons or parties include corporations and other lega
entities, except where the context requires otherwise.

“Arbitrator” is the person appointed by the Appointing Authority
specified in the Special Conditions of Contract (SCC) to resolve
contractual disputes, and as provided for in Sub-Clause 20.6 hereunder.

“Contract” means the Contract Agreement, the Letter of Acceptance,
the Form of Tender, these Conditions, the Specification, the Drawings,
the Schedules, and the further documents (if any) which are listed in the
Contract Agreement or in the Letter of Acceptance.

“Form of Contract” means the contract agreement referred to in Sub-
Clause 1.6 [Contract Agreement].

“Letter of Acceptance” means the letter of formal acceptance, signed
by the Employer, including any annexed memoranda comprising
agreements between and signed by both Parties. If there is no such letter
of acceptance, the expression “Letter of Acceptance” means the
Contract Agreement and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract Agreement.

“Form of Tender” means the document entitled Form of Tender which
was completed by the Contractor and includes the signed offer to the
Employer for the Works.

“Specification” means the document entitled specification, as included
in the Contract, and any additions and modifications to the specification
in accordance with the Contract. Such document specifies the Works.
“Drawings’ means the drawings of the Works, as included in the
Contract, and any additional and modified drawings issued by (or on
behalf of) the Employer in accordance with the Contract.

“Schedules’ means the document(s) entitled schedules, completed by
the Contractor and submitted with the Form of Tender, as included in
the Contract. Such document may include the Bill of Quantities, data,
lists, and schedules of rates and/or prices.

“Tender” means the Form of Tender and all other documents which the
Contractor submitted with the Form of Tender, as included in the
Contract.

“Bill of Quantities’ and “Daywork Schedule” and *“Schedule of
Payment Currencies’ mean the documents so named (if any) which are
comprised in the Schedules.

“Value Engineering” is a systematic and organized approach to provide
the necessary functions at optimal cost. Vaue Engineering should
normally enhance performance, reliability, quality, safety, durability,
effectiveness, or other desirable characteristics Resulting in more
efficient methods, alternatives, time reduction substitution of better
materials, or less expensive inputs without sacrificing needed
functionality or reliability. Vaue Engineering could result in the
reduction of time or cost or al without sacrificing the needed
functionality, longevity, or reliability.

“Party” means the Employer or the Contractor, as the context requires.

“Employer” means the person named as employer in the SCC and the
legal successorsin titleto this person.

“Contractor” means the person(s) named as contractor in the Form of
Tender accepted by the Employer and the legal successorsin title to this

71




1.1.3 Dates, Tests,
Periods and Completion

1.1.4 Money and
Payments

113

114

person(s).

“Project Manager” means the person appointed by the Employer to act
as the Project Manager for the purposes of the Contract and named in
the SCC, or other person appointed from time to time by the Employer
and notified to the Contractor under Sub-Clause 3.5.

“Contractor’'s Representative’” means the person named by the
Contractor in the Contract or appointed from time to time by the
Contractor under Sub-Clause 4.3, who acts on behalf of the Contractor.
“Employer’s Personnel” means the Project Manager, the assistants
referred to in Sub-Clause 3.2 and al other staff, labour and other
employees of the Project Manager and of the Employer; and any other
personnel notified to the Contractor, by the Employer or the Project
Manager, as Employer’s Personnel.

“Contractor’s Personnel” means the Contractor’s Representative and
all personnel whom the Contractor utilises on Site, who may include the
staff, labour and other employees of the Contractor and of each
Subcontractor; and any other personnel assisting the Contractor in the
execution of the Works.

“Subcontractor” means any person named in the Contract as a
subcontractor, or any person appointed as a subcontractor, for a part of
the Works; and the legal successorsin title to each of these persons.

“DARB” one or three persons appointed under Sub-Clause 20.2
[Appointment of the Dispute Avoidance and Resolution Board] or Sub-
Clause 20.3 [Failure to Agree on the Composition of the Dispute
Avoidance and Resolution Board.

“Base Date” means the date 28 days prior to the latest date for
submission of the Tender.

“Commencement Date” means the date notified under Sub-Clause 8.1
[Commencement of Works].

“Time for Completion” means the time for completing the Works or a
Section (as the case may be) under Sub-Clause 8.2 [Time for
Completion], as stated in the SCC (with any extension under Sub-
Clause 8.4 [Extension of Time for Completion]), calculated from the
Commencement Date.

“Tests on Completion” means the tests which are specified in the
Contract or agreed by both Parties or instructed as a Variation, and
which are carried out under Clause 9 [Tests on Completion] before the
Works or a Section (as the case may be) are taken over by the Employer.

“Taking-Over Certificate” means a certificate issued under Clause 10
[Employer’s Taking Over].

“Tests after Completion” means the tests (if any) which are specified
in the Contract and which are carried out in accordance with the
Specification after the Works or a Section (as the case may be) are taken
over by the Employer.

“Defects Natification Period” means the period for notifying defectsin
the Works or a Section (as the case may be) under Sub- Clause 11.1
[Completion of Outstanding Work and Remedying Defects], which
extends over twelve months except if otherwise stated in the SCC (with
any extension under Sub-Clause 11.3 [Extension of Defects Notification
Period]), calculated from the date on which the Works or Section is
completed as certified under Sub- Clause 10.1 [Taking Over of the
Works and Sectiong].

“Performance Certificate” means the certificate issued under Sub-
Clause 11.9 [Performance Certificate].

“day” means a calendar day and “year” means 365 days.

“Accepted Contract Amount” means the amount accepted in the Letter
of Acceptance for the execution and completion of the Works and the
remedying of any defects.

“Contract Price’ means the price defined in Sub-Clause 14.1 [The
Contract Price], and includes adjustments in accordance with the
Contract.
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1.1.5Works and Goods

1.1.6 Other Definitions

115

116

“Cost” means all expenditure reasonably incurred (or to be incurred) by
the Contractor, whether on or off the Site, including overhead and
similar charges, but does not include profit.

“Final Payment Certificate” means the payment certificate issued
under Sub-Clause 14.13 [Issue of Final Payment Certificate].

“Final Statement” means the statement defined in Sub-Clause 14.11
[Application for Final Payment Certificate].

“Foreign Currency” means a currency in which part (or al) of the
Contract Priceis payable, but not the Local Currency.

“Interim Payment Certificate” means a payment certificate issued
under Clause 14 [Contract Price and Payment], other than the Final
Payment Certificate.

“Local Currency” meansthe currency of the Country.

“Payment Certificate” means a payment certificate issued under
Clause 14 [Contract Price and Payment].

“Provisional Sum” means a sum (if any) which is specified in the
Contract as a provisional sum, for the execution of any part of the
Works or for the supply of Plant, Materials or services under Sub-
Clause 13.5 [Provisional Sums).

“Retention Money” means the accumulated retention moneys which
the Employer retains under Sub-Clause 14.3 [Application for Interim
Payment Certificates] and pays under Sub-Clause 14.9 [Payment of
Retention Money].

“Statement” means a statement submitted by the Contractor as part of
an application, under Clause 14 [Contract Price and Payment], for a
payment certificate.

“Contractor’s Equipment” means all apparatus, machinery, vehicles
and other things required for the execution and completion of the Works
and the remedying of any defects. However, Contractor’'s Equipment
excludes Temporary Works, Employer's Equipment (if any), Plant,
Materials and any other things intended to form or forming part of the
Permanent Works.

“Goods’ means Contractor's Equipment, Materials, Plant and
Temporary Works, or any of them as appropriate.

“Materials’ means things of all kinds (other than Plant) intended to
form or forming part of the Permanent Works, including the supply-
only materials (if any) to be supplied by the Contractor under the
Contract.

“Permanent Works’ means the permanent works to be executed by the
Contractor under the Contract.

“Plant” means the apparatus, machinery and other equipment intended
to form or forming part of the Permanent Works, including vehicles
purchased for the Employer and relating to the construction or operation
of the Works.

“Section” means a part of the Works specified in the SCC as a Section
(if any).

“Temporary Works’ means al temporary works of every kind (other
than Contractor’s Equipment) required on Site for the execution and
completion of the Permanent Works and the remedying of any defects.

“Works’ mean the Permanent Works and the Temporary Works, or
either of them as appropriate.

“Contractor’s Documents’ means the calculations, computer programs
and other software, drawings, manuals, models and other documents of
atechnical nature (if any) supplied by the Contractor under the Contract.

“Country” means the country in which the Site (or most of it) is
located, where the Permanent Works are to be executed.
“Employer's Equipment” means the apparatus, machinery and
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vehicles (if any) made available by the Employer for the use of the
Contractor in the execution of the Works, as stated in the Specification;
but does not include Plant which has not been taken over by the
Employer.

“Force Majeure” isdefined in Clause 19 [Force Mgjeure].

“Laws’ means all national (or state) legidation, statutes, ordinances and
other laws, and regulations and by-laws of any legally constituted public
authority.

“Performance Security” means the security (or securities, if any) under
Sub-Clause 4.2 [Performance Security].

“Site” means the places where the Permanent Works are to be executed
including storage and working areas and to which Plant and Materials
are to be delivered, and any other places as may be specified in the
Contract as forming part of the Site.

“Unforeseeable” means not reasonably foreseeable by an experienced
contractor by the Base Date.

“Variation” means any change to the Works, which is instructed or
approved as a variation under Clause 13 [Variations and Adjustments].

“ES’ means Environmental and Socia (including Sexual Exploitation
and Abuse (SEA), and Sexua Harassment (SH)). “ES’ means
Environmental and Socia (including Sexual Exploitation and Abuse
(SEA), and Sexual Harassment (SH)).

“Sexual Exploitation and Abuse” “(SEA)” stands for the following:

Sexual Exploitation is defined as any actual or attempted abuse of
position of vulnerability, differential power or trust, for sexual purposes,
including, but not limited to, profiting monetarily, socially or politically
from the sexua exploitation of another;

Sexual Abuse is defined as the actual or threatened physical intrusion of
a sexua nature, whether by force or under unequal or coercive
conditions; and

“Sexua Harassment” “(SH)” is defined as unwelcome sexual advances,
requests for sexual favors, and other verbal or physical conduct of a
sexual nature by the Contractor’s Personnel with other Contractor’s or
Employer’s Personnel.

In the Contract, except where the context requires otherwise:

(a) words indicating one gender include all genders,

(b) words indicating the singular also include the plura and words
indicating the plural also include the singular;

(c) provisions including the word “agree,” “agreed” or “agreement”
require the agreement to be record in writing;

(d) “written” or “in writing” means hand-written, type-written, printed
or electronically made, and resulting in a permanent record; and

(e) the word “bid” is synonymous with “Tender”, and “bidder” with
“Tenderer” and the words “Bid documents’ with “Tendering
documents’

The margina words and other headings shal not be taken into

consideration in the interpretation of these Conditions.

Wherever these Conditions provide for the giving or issuing of
approvals, certificates, consents, determinations, notices, requests and
discharges, these communications shall be:

(@) in writing and delivered by hand (against receipt), sent by mail or
courier, or transmitted using any of the agreed systems of electronic
transmission as stated in the SCC; and

(b) delivered, sent or transmitted to the address for the recipient’s
communications as stated in the SCC. However: (i) if the recipient
gives notice of another address, communications shall thereafter be
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1.4 Law and Language
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171
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181

delivered accordingly; and (ii) if the recipient has not stated
otherwise when requesting an approval or consent, it may be sent to
the address from which the request was issued.

Approvals, certificates, consents and determinations shall not be
unreasonably withheld or delayed. When a certificate is issued to a
Party, the certifier shall send a copy to the other Party. When a notice is
issued to a Party, by the other Party or the Project Manager, a copy shall
be sent to the Project Manager or the other Party, as the case may be.
The Contract shall be governed by the law of Tanzania.

The ruling language of the Contract shall be that stated in the SCC.

The language for communications shall be that stated in the SCC. If no
language is stated there, the language for communications shall be the
ruling language of the Contract.

The documents forming the Contract are to be taken as mutualy

explanatory of one another. For the purposes of interpretation, the

priority of the documents shall be in accordance with the following

sequence;

(a) Form of Contract;

(b) Letter of Acceptance;

(c) Specia Conditions of Contract;

(d) Genera Conditions of Contract;

(e) Specification;

(f) Drawings,

(g) Bills of Quantities;

(h) Completed Schedule (including Price Schedule); and

(i) Any other additional documents stated in SCC forming part of
contract. The additional documents will be indicated as Appendices
[from Appendix 1 - Appendix nth].

If an ambiguity or discrepancy is found in the documents, the Project
Manager shall issue any necessary clarification or instruction.

The costs of stamp duties and similar charges (if any) imposed by law in
connection with entry into the Contract Agreement shall be borne by the
Employer.

If the Contractor comprises a JV, the authorised representative of the JvV
shall sign the Contract Agreement in accordance with Sub-Clause 1.15
(Joint and Several Liability).”

The Contract shall come into effect after the Contractor fulfilling the
conditions precedent stated in the SCC.

If the Conditions precedent stipulated on Sub-Clause 1.7.1 is not met by
the date specified in the SCC this contract shall not come into effect;

If the Employer is satisfied that each of the conditions precedent in this
contract has been satisfied (except to the extent waived by him, but
subject to such conditions as he shall impose in respect of such waiver)
he shall promptly issue to the contractor a certificate of Contract
commencement, which shall confirm the start date

Neither Party shall assign the whole or any part of the Contract or any

benefit or interest in or under the Contract. However, either Party:

(a) may assign the whole or any part with the prior agreement of the
other Party, at the sole discretion of such other Party, and

(b) may, as security in favour of abank or financial institution, assign its
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right to any moneys due, or to become due, under the Contract.

The Specification and Drawings shall be in the custody and care of the
Employer. Unless otherwise stated in the Contract, two copies of the
Contract and of each subsequent Drawing shall be supplied to the
Contractor, who may make or request further copies at the cost of the
Contractor.

Each of the Contractor’s Documents shall be in the custody and care of
the Contractor, unless and until taken over by the Employer. Unless
otherwise stated in the Contract, the Contractor shall supply to the
Project Manager six copies of each of the Contractor’s Documents.

The Contractor shall keep, on the Site, a copy of the Contract,
publications named in the Specification, the Contractor’s Documents (if
any), the Drawings and Variations and other communications given
under the Contract. The Employer’s Personnel shall have the right of
access to al these documents at all reasonable times.

If a Party becomes aware of an error or defect in a document which was
prepared for use in executing the Works, the Party shall promptly give
notice to the other Party of such error or defect.

The Contractor shall give notice to the Project Manager whenever the
Works are likely to be delayed or disrupted if any necessary drawing or
instruction is not issued to the Contractor within a particular time, which
shall be reasonable. The notice shall include details of the necessary
drawing or instruction, details of why and by when it should be issued,
and the nature and amount of the delay or disruption likely to be
suffered if itislate.

If the Contractor suffers delay and/or incurs Cost as a result of afailure
of the Project Manager to issue the notified drawing or instruction
within a time which is reasonable and is specified in the notice with
supporting details, the Contractor shall give a further notice to the

Project Manager and shal be entitled subject to Sub-Clause 20.1

[Contractor’s Claimsg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion],
and

(b) payment of any such Cost, which shall be included in the Contract
Price.

After receiving this further notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or determine
these matters.

However, if and to the extent that the Project Manager’s failure was
caused by any error or delay by the Contractor, including an error in, or
delay in the submission of, any of the Contractor's Documents, the
Contractor shall not be entitled to such extension of time, Cost or profit.

As between the Parties, the Contractor shall retain the copyright and
other intellectual property rights in the Contractor's Documents and
other design documents made by (or on behalf of) the Contractor.

The Contractor shall be deemed (by signing the Contract) to give to the

Employer a non-terminable transferable non- exclusive royaty-free

license to copy, use and communicate the Contractor's Documents,

including making and using modifications of them. This license shall:

(a) apply throughout the actual or intended working life (whichever is
longer) of the relevant parts of the Works,

(b) entitle any person in proper possession of the relevant part of the
Works to copy, use and communicate the Contractor’s Documents
for the purposes of completing, operating, maintaining, altering,
adjusting, repairing and demolishing the Works, and
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(c) in the case of Contractor's Documents which are in the form of
computer programs and other software, permit their use on any
computer on the Site and other places as envisaged by the Contract,
including replacements of any computers supplied by the
Contractor.

The Contractor’s Documents and other design documents made by (or
on behalf of) the Contractor shall not, without the Contractor’s consent,
be used, copied or communicated to athird party by (or on behaf of) the
Employer for purposes other than those permitted under this Sub-
Clause.

As between the Parties, the Employer shall retain the copyright and
other intellectual property rights in the Specification, the Drawings and
other documents made by (or on behalf of) the Employer.

The Contractor may, at his cost, copy, use, and obtain communication of
these documents for the purposes of the Contract. They shall not,
without the Employer’s consent, be copied, used or communicated to a
third party by the Contractor, except as necessary for the purposes of the
Contract.

The Contractor’s and the Employer’s Personnel shall disclose all such
confidential and other information as may be reasonably required in
order to verify the Contractor’s compliance with the Contract and allow
its proper implementation.

Each of them shall treat the details of the Contract as private and
confidential, except to the extent necessary to carry out their respective
obligations under the Contract or to comply with applicable Laws. Each
of them shall not publish or disclose any particulars of the Works
prepared by the other Party without the previous agreement of the other

Party. However, the Contractor shall be permitted to disclose any

publicly available information, or information otherwise required to

establish his qualifications to compete for other projects.

The Contractor shall, in performing the Contract, comply with

applicable Laws. Unless otherwise stated in the SCC:

(a) the Employer shall have obtained (or shall obtain) the planning,
zoning, building permit or similar permission for the Permanent
Works, and any other permissions described in the Specification as
having been (or to be) obtained by the Employer; and the Employer
shall indemnify and hold the Contractor harmless against and from
the consequences of any failure to do so; and

(b) the Contractor shall give all notices, pay all taxes, duties and fees,
and obtain all permits, licenses and approvals, as required by the
Laws in relation to the execution and completion of the Works and
the remedying of any defects;, and the Contractor shall indemnify
and hold the Employer harmless against and from the consequences
of any failure to do so, unless the Contractor is impeded to
accomplish these actions and shows evidence of its diligence.

If the Contractor constitutes (under applicable Laws) a joint venture or

other unincorporated grouping of two or more persons:

(a) these persons shall be deemed to be jointly and severally liable to the
Employer for the performance of the Contract;

(b) these persons shall notify the Employer of their leader who shall
have authority to bind the Contractor and each of these persons; and

(c) (c) the Contractor shall not alter its composition or legal status
without the prior consent of the Employer.
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1.16 Instructions, 1161 The Contractor shall carry out all instructions of the Project Manager
I nspections and Audits which comply with the applicable laws where the site is located.

1.16.2 The Contractor shall permit the Government of the United Republic of
Tanzania to inspect the Contractor’ s accounts and records relating to the
performance of the Contractor and to have them audited by auditors
appointed by the Government of United Republic of Tanzania if so
required by the Government of the Republic of Tanzania.
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The Employer shal give the Contractor right of access to, and
possession of, al parts of the Site within the time (or times) stated in
the SCC. The right and possession may not be exclusive to the
Contractor. If, under the Contract, the Employer is required to give (to
the Contractor) possession of any foundation, structure, plant or means
of access, the Employer shall do so in the time and manner stated in the
Specification.

If no such time is stated in the GCC 2.2.1, the Employer shall give the
Contractor right of access to, and possession of, the Site within such
times as required to enable the Contractor to proceed without
disruption in accordance with the programme submitted under Sub-
Clause 8.3 [Programme].

If the Contractor suffers delay and/or incurs Cost as aresult of afailure

by the Employer to give any such right or possession within such time,

the Contractor shall give notice to the Project Manager and shall be
entitled subject to Sub-Clause 20.1 [Contractor’ s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extenson of Time for
Completion], and

(b) payment of any such Cost-plus profit, which shall be included in
the Contract Price.

After receiving this notice, the Project Manager shall proceed in

accordance with Sub-Clause 3.6 [Determinations] to agree or

determine these matters.

However, if and to the extent that the Employer’s failure was caused

by any error or delay by the Contractor, including an error in, or delay

in the submission of, any of the Contractor's Documents, the

Contractor shall not be entitled to such extension of time, Cost or

profit.

The Employer shall provide, at the request of the Contractor, such

reasonable assistance as to alow the Contractor to obtain properly:

(a) copies of the Laws Tanzania which are relevant to the Contract but
are not readily available, and

(b) any permits, licenses or approvals required by the Laws of
Tanzania: (i) which the Contractor is required to obtain under Sub-
Clause 1.14 [Compliance with Laws], (ii) for the delivery of
Goods, including clearance through customs, and (iii) for the
export of Contractor’'s Equipment when it is removed from the
Site.

The Employer shall be responsible for ensuring that the Employer’s

Personnel and the Employer’s other contractors on the Site:

(a) co-operate with the Contractor’s efforts under Sub-Clause 4.6 [Co-
operation], and

(b) take actions similar to those which the Contractor is required to take
under sub-paragraphs (@), (b) and (c) of Sub-Clause 4.8 [Safety
Procedures] and under Sub-Clause 4.18 [Protection of the
Environment].

If the Employer considers himself to be entitled to any payment under
any Clause of these Conditions or otherwise in connection with the
Contract, and/or to any extension of the Defects Notification Period,
the Employer or the Project Manager shall give notice and particulars
to the Contractor. However, notice is not required for payments due
under Sub-Clause 4.19 [Electricity, Water and Gas|, under Sub-Clause
4.20 [Employer’s Equipment and Free-Issue Material], or for other
services requested by the Contractor.

The notice shall be given as soon as practicable and no longer than 28
days after the Employer became aware, or should have become aware,
of the event or circumstances giving rise to the claim. A notice relating
to any extension of the Defects Notification Period shall be given

79




243

244

before the expiry of such period.

The particulars shall specify the Clause or other basis of the claim, and
shall include substantiation of the amount and/or extension to which
the Employer considers himself to be entitled in connection with the
Contract. The Project Manager shall then proceed in accordance with
Sub- Clause 3.6 [Determinations] to agree or determine (i) the amount
(if any) which the Employer is entitled to be paid by the Contractor,
and/or (ii) the extension (if any) of the Defects Notification Period in
accordance with Sub- Clause 11.3 [Extension of Defects Notification
Period].

This amount may be included as a deduction in the Contract Price and
Payment Certificates. The Employer shall only be entitled to set off
against or make any deduction from an amount certified in a Payment
Certificate, or to otherwise claim against the Contractor, in accordance
with this Sub-Clause.
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The Employer shall appoint the Project Manager who shall carry out
the duties assigned to him in the Contract. The Project Manager’s staff
shall include suitably qualified architects, engineers, quantity surveyors
and other professionals who are competent to carry out these duties.
The Project Manager shall have no authority to amend the Contract.

The Project Manager may exercise the authority attributable to the
Project Manager as specified in or necessarily to be implied from the
Contract. If the Project Manager is required to obtain the approval of
the Employer before exercising a specified authority, the requirements
shall be as stated in the SCC. The Employer shall promptly inform the
Contractor of any change to the authority attributed to the Project
Manager.

However, whenever the Project Manager exercises a specified
authority for which the Employer’s approval is required, then (for the
purposes of the Contract) the Employer shall be deemed to have given
approval.

Except as otherwise stated in these Conditions:

(a) whenever carrying out duties or exercising authority, specified in or
implied by the Contract, the Project Manager shall be deemed to
act for the Employer;

(b) the Project Manager has no authority to relieve either Party of any
duties, obligations or responsibilities under the Contract; and

(c) any approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test, or similar act by the
Project Manager (including absence of disapproval) shall not
relieve the Contractor from any responsibility he has under the
Contract, including responsibility for errors, omissions,
discrepancies and non- compliances.

(d) Any act by the Project Manager in response to a Contractor's
request except otherwise expressly specified shall be notified in
writing to the Contractor within 28 days of receipt.

The Project Manager shall obtain the specific approva of the

Employer before taking action under the-following Sub-Clauses of

these Conditions:

(a) Sub-Clause 4.12: Agreeing or determining an extension of time
and/or additional cost.

(b) Sub-Clause 13.1: Instructing a Variation, except in an emergency
situation as determined by the Project Manager.

(c) Sub-Clause 13.3: Approving a proposal for Variation submitted by
the Contractor in accordance with Sub Clause 13.1 or 13.2.

(d) Sub-Clause 13.4: Specifying the amount payable in each of the
applicable currencies

(e) Notwithstanding the obligation, as set out above, to obtain approval,
if, in the opinion of the Project Manager, an emergency occurs
affecting the safety of life or of the Works or of adjoining
property, he may, without relieving the Contractor of any of his
duties and responsibility under the Contract, instruct the
Contractor to execute al such work or to do al such things as
may, in the opinion of the Project Manager, be necessary to abate
or reduce the risk. The Contractor shall forthwith comply, despite
the absence of approval of the Employer, with any such instruction
of the Project Manager. The Project Manager shall determine an
addition to the Contract Price, in respect of such instruction, in
accordance with Clause 13 and shal notify the Contractor
accordingly, with a copy to the Employer.
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The Project Manager may appoint a Project Manager's Representative
and delegate to him/her in accordance with Sub-Clause 3.3 [Delegation
by the Project Manager] the authority necessary to act on the Project
Manager’s behaf at the Site, except to replace the Project Manager's
Representative.

The Project Manager’ s Representative (if appointed) shall comply with
Sub-Clause 3.1 [Project Manager's Appointment, Duties and
Authority] and shall be based at the Site for the whole time that the
Works are being executed at the Site. If the Project Managers
Representative is to be temporarily absent from the Site during the
execution of the Works, an equivaently qualified, experienced and
competent replacement shall be appointed by the Project Manager, and
the Contractor shall be given a Notice of such replacement

The Project Manager shall obtain the consent of the Employer before
appointing or replacing an Project Managers Representative

The Project Manager may from time to time assign duties and delegate
authority to assistants, and may aso revoke such assignment or
delegation. These assistants may include a resident Project Manager,
and/or independent inspectors appointed to inspect and/or test items of
Plant and/or Materials. The assignment, delegation or revocation shall
be in writing and shall not take effect until copies have been received
by both Parties.

However, unless otherwise agreed by both Parties, the Project Manager
shall not delegate the authority to determine any matter in accordance
with Sub-Clause 3.6 [ Determinations].

Assistants shall be suitably qualified persons, who are competent to
carry out these duties and exercise this authority, and who are fluent in
the language for communications defined in Sub-Clause 1.4 [Law and
Language]. [Variations and Adjustments] shall apply.

Each assistant, to whom duties have been assigned or authority has
been delegated, shall only be authorised to issue instructions to the
Contractor to the extent defined by the delegation. Any approva,
check, certificate, consent, examination, inspection, instruction, notice,
proposal, request, test, or similar act by an assistant, in accordance with
the delegation, shall have the same effect as though the act had been an
act of the Project Manager. However:

(a) any failure to disapprove any work, Plant or Materials shall not
consgtitute approval, and shall therefore not prejudice the right of
the Project Manager to reject the work, Plant or Materials;

(b) if the Contractor questions any determination or instruction of an
assistant, the Contractor may refer the matter to the Project
Manager, who shal promptly confirm, reverse or vary the
determination or instruction.

The Project Manager may issue to the Contractor (at any time)
instructions and additional or modified Drawings which may be
necessary for the execution of the Works and the remedying of any
defects, al in accordance with the Contract. The Contractor shall only
take instructions from the Project Manager, or from an assistant to

82




3.5 Replacement of the
Project Manager

3.6 Determinations

351

36.1

3.6.2

whom the appropriate authority has been delegated under this Clause.

If an instruction constitutes a Variation, Clause 13 [Variations and

Adjustments] shall apply.

The Contractor shall comply with the instructions given by the Project

Manager or delegated assistant, on any matter related to the Contract.

Whenever practicable, their instructions shall be given in writing. If the

Project Manager or a delegated assistant:

(a) givesan orad instruction,

(b) receives a written confirmation of the instruction, from (or on
behalf of) the Contractor, within two working days after giving the
instruction, and

(c) does not reply by issuing a written rejection and/or instruction
within two working days after receiving the confirmation, then the
confirmation shall constitute the written instruction of the Project
Manager or delegated assistant (as the case may be).

Notwithstanding Sub-Clause 3.1, if the Employer intends to replace the
Project Manager, the Employer shall, not less than 21 days before the
intended date of replacement, give notice to the Contractor of the
name, address and relevant experience of the intended replacement
Project Manager. If the Contractor considers the intended replacement
Project Manager to be unsuitable, he has the right to raise reasonable
objection against him by notice to the Employer, with supporting
particulars, and the Employer shall give full and fair consideration to
this objection.

Whenever these Conditions provide that the Project Manager shall
proceed in accordance with this Sub Clause 3.5 to agree or determine
any matter, the Project Manager shall consult with each Party in an
endeavour to reach agreement. If agreement is not achieved, the
Project Manager shall make afair determination in accordance with the
Contract, taking due regard of all relevant circumstances.

The Project Manager shal give notice to both Parties of each
agreement or determination, with supporting particulars within 28 days
from the receipt of the corresponding claim or request except when
otherwise specified. Each Party shall give effect to each agreement or
determination unless and until revised under Clause 20 [Claims,
Disputes and Arbitration]
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4. THE CONTRACTOR

4.1 Contractor’s General 411 The Contractor shall design (to the extent specified in the Contract),
Obligations execute and complete the Works in accordance with the Contract and
with the Project Manager ‘s instructions, and shall remedy any defects

in the Works.
412 The Contractor shall provide the Plant and Contractor's Documents

specified in the Contract, and all Contractor's Personnel, Goods,
consumables and other things and services, whether of a temporary or
permanent nature, required in and for this design, execution,
completion and remedying of defects.

4.1.3 All equipment, material, and services to be incorporated in or required
for the Works shall have their origin in any eligible country.

414 The Contractor shall be responsible for the adequacy, stability and
safety of all Site operations and of all methods of construction. Except
to the extent specified in the Contract, the Contractor;

(i) shal be responsible for al Contractor ‘s Documents, Temporary
Works, and such design of each item of Plant and Materials as is
required for the item to be in accordance with the Contract, and

(i) shall not otherwise be responsible for the design or specification of
the Permanent Works.

415 The Contractor shall, whenever required by the Project Manager,
submit details of the arrangements and methods which the Contractor
proposes to adopt for the execution of the Works. No significant
ateration to these arrangements and methods shall be made without
this having previously been notified to the Project Manager.

4.1.6 The Contractor shall not carry out mobilization to Site (e.g. limited
clearance for haul roads, site accesses and work site establishment,
geotechnical investigations or investigations to select ancillary features
such as quarries and borrow pits) unless the Project Manager gives a
Notice of No-objection to the Contractor, a Notice that shall not be
unreasonably delayed, to the measures the Contractor proposes to
manage the environmental and socia risks and impacts, which at a
minimum shall include applying the Management Strategies and
Implementation Plans (MSIPs) and Code of Conduct for Contractor‘s
Personnel submitted as part of the Tender and agreed as part of the
Contract.

4.1.7 The Contractor shall submit, to the Project Manager for Review and
approval, any additiona MSIPs as are necessary to manage the ES
risks and impacts of ongoing Works (e.g. excavation, earth works,
bridge and structure works, stream and road diversions, quarrying or
extraction of materials, concrete batching and asphalt manufacture).
These MSIPs collectively comprise the Contractor's Environmental
and Social Management Plan (C-ESMP). The Contractor shall review
the C-ESMP, periodically (but not less than every six (6) months), and
update it as required to ensure that it contains measures appropriate to
the Works. The updated C-ESMP shall be submitted to the Project
Manager for Review.

418 If the Contract specifies that the Contractor shall design any part of the
Permanent Works, then unless otherwise stated in the SCC:
(a) the Contractor shall submit to the Project Manager the Contractor‘s
Documents for this part in accordance with the procedures
specified in the Contract;
(b) these Contractor's Documents shall be in accordance with the
Specification and Drawings, shall be written in the language for
communications defined in Sub-Clause 1.4 [Law and Language],
and shall include additional information required by the Project
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Manager to add to the Drawings for co[l]ordination of each
Party*‘s designs;

(c) the Contractor shall be responsible for this part and it shall, when
the Works are completed, be fit for such purposes for which the
part isintended as are specified in the Contract; and

(d) prior to the commencement of the Tests on Completion, the
Contractor shal submit to the Project Manager the as-built
documents and, if applicable, operation and maintenance manuals
in accordance with the Specification and in sufficient detail for the
Employer to operate, maintain, dismantle, reassemble, adjust and
repair this part of the Works. Such part shall not be considered to
be completed for the purposes of taking-over under Sub-Clause
10.1 [Taking Over of the Works and Sections] until these
documents and manuals have been submitted to the Project
Manager

The Contractor shall obtain (at its cost) a Performance Security for
proper performance and, if applicable, an Environmental and Social
(ES) Performance Security for compliance with the Contractor's ES
obligations, in the amounts stated in the SCC and denominated in the
currency(ies) of the Contract or in a freely convertible currency
acceptable to the Employer. If amounts are not stated in the SCC, this
Sub-Clause shall not apply.

The Contractor shall deliver the Performance Security and, if
applicable, an ES Performance Security to the Employer within 28
days after receiving the Letter of Acceptance and shall send a copy to
the Project Manager. The Performance Security shall be issued by a
reputable bank or financial institution selected by the Contractor and
shall be in the form annexed to the SCC, as stipulated by the Employer
in the Contract Data, or in another form approved by the Employer.
The ES Performance Security shall be issued by a reputable bank
selected by the Contractor and shall be in the form annexed to the SCC,
as stipulated by the Employer in the Contract Data, or in another form
approved by the Employer

The Contractor shall ensure that the Performance Security and, if
applicable, an ES Performance Security is valid and enforceable until
the Contractor has executed and completed the Works and remedied
any defects. If the terms of the Performance Security and, if applicable,
an ES Performance Security specify its expiry date, and the Contractor
has not become entitled to receive the Performance Certificate by the
date 28 days prior to the expiry date, the Contractor shall extend the
validity of the Performance Security and, if applicable, an ES
Performance Security until the Works have been completed and any
defects have been remedied.

The Employer shall not make a claim under the Performance Security
and, if applicable, an ES Performance Security, except for amounts to
which the Employer is entitled under the Contract. The Employer shall
indemnify and hold the Contractor harmless against and from all
damages, losses and expenses (including legal fees and expenses)
resulting from a claim under the Performance Security and, if
applicable, an ES Performance Security to the extent to which the
Employer was not entitled to make the claim.

The Employer shall return the Performance Security and, if applicable,
an ES Performance Security to the Contractor within 21 days after
receiving a copy of the Performance Certificate.

Without limitation to the provisions of the rest of this Sub Clause,
whenever the Project Manager determines an addition or a reduction to
the Contract Price as aresult of achangein cost and/or legislation or as
aresult of cumulative Variations amounting to more than 10 percent of
the portion of the Contract Price payable in a specific currency, the
Contractor shall at the Project Manager's request promptly increase, or
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may decrease, as the case may be, the value of the Performance
Security and, if applicable, an ES Performance Security in that
currency by an equal percentage.

The Contractor shall appoint the Contractor’s Representative and shall
give him all authority necessary to act on the Contractor’s behalf under
the Contract.

Unless the Contractor’s Representative is named in the Contract, the
Contractor shall, prior to the Commencement Date, submit to the
Project Manager for consent the name and particulars of the person the
Contractor proposes to appoint as Contractor's Representative. |f
consent is withheld or subsequently revoked in terms of Sub-Clause
6.9 [Contractor’s Personnel], or if the appointed person fails to act as
Contractor’'s Representative, the Contractor shall similarly submit the
name and particulars of another suitable person for such appointment.

The Contractor shall not, without the prior consent of the Project
Manager, revoke the appointment of the Contractor’s Representative or
appoint a replacement.

The whole time of the Contractor’s Representative shall be given to
directing the Contractor's performance of the Contract. If the
Contractor’s Representative is to be temporarily absent from the Site
during the execution of the Works, a suitable replacement person shall
be appointed, subject to the Project Manager’s prior consent, and the
Project Manager shall be notified accordingly.

The Contractor’'s Representative shall, on behalf of the Contractor,
receive instructions under Sub-Clause 3.4 [Instructions of the Project
Manager].

The Contractor’s Representative may delegate any powers, functions
and authority to any competent person, and may at any time revoke the
delegation. Any delegation or revocation shall not take effect until the
Project Manager has received prior notice signed by the Contractor’s
Representative, naming the person and specifying the powers,
functions and authority being delegated or revoked.

The Contractor's Representative shall be fluent in the language for
communications defined in Sub-Clause 1.4 [Law and Language]. If the
Contractor's Representative’'s delegates are not fluent in the said
language, the Contractor shall make competent interpreters available
during all working hours in a number deemed sufficient by the Project
Manager.

The Contractor shall not subcontract the whole of the Works.

The Contractor shall be responsible for the acts or defaults of any
Subcontractor, his agents or employees, as if they were the acts or
defaults of the Contractor. Unless otherwise stated in the SCC:

(a) the Contractor shall not be required to obtain consent to suppliers
solely of Materials, or to a subcontract for which the Subcontractor
is named in the Contract;

(b) the prior consent of the Project Manager shall be obtained to other
proposed Subcontractors;

(c) the Contractor shall give the Project Manager not less than 28 days
notice of the intended date of the commencement of each
Subcontractor’s work, and of the commencement of such work on
the Site; and

(d) each subcontract shall include provisions which would entitle the
Employer to require the subcontract to be assigned to the
Employer under Sub-Clause 4.5 [Assignment of Benefit of
Subcontract] (if or when applicable) or in the event of termination
under Sub-Clause 15.2 [ Termination by Employer].
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The Contractor shall ensure that the requirements imposed on the
Contractor by Sub-Clause 1.13 [Confidential Details] apply equaly to
each Subcontractor.

Where practicable, the Contractor shall give fair and reasonable
opportunity for contractors from the Country to be appointed as
Subcontractors.

If a Subcontractor’s obligations extend beyond the expiry date of the
relevant Defects Notification Period and the Project Manager, prior to
this date, instructs the Contractor to assign the benefit of such
obligations to the Employer, then the Contractor shall do so. Unless
otherwise stated in the assignment, the Contractor shall have no
liability to the Employer for the work carried out by the Subcontractor
after the assignment takes effect.

The Contractor shall, as specified in the Contract or asinstructed by the

Project Manager, alow appropriate opportunities for carrying out work

to:

(a) the Employer’s Personnel,

(b) any other contractors employed by the Employer, and

(c) the personnel of any legally constituted public authorities, who may
be employed in the execution on or near the Site of any work not
included in the Contract.

Any such instruction shall constitute a Variation if and to the extent

that it causes the Contractor to suffer delays and/or to incur

Unforeseeable Cost. Services for these personnel and other contractors

may include the use of Contractor’s Equipment, Temporary Works or

access arrangements which are the responsibility of the Contractor

If, under the Contract, the Employer is required to give to the

Contractor possession of any foundation, structure, plant or means of

access in accordance with Contractor’'s Documents, the Contractor

shall submit such documents to the Project Manager in the time and

manner stated in the Specification.

The Contractor shall set out the Works in relation to original points,
lines and levels of reference specified in the Contract or notified by the
Project Manager. The Contractor shall be responsible for the correct
positioning of all parts of the Works, and shall rectify any error in the
positions, levels, dimensions or alignment of the Works.

The Employer shall be responsible for any errors in these specified or
notified items of reference, but the Contractor shall use reasonable
effortsto verify their accuracy before they are used.

If the Contractor suffers delay and/or incurs Cost from executing work
which was necessitated by an error in these items of reference, and an
experienced contractor could not reasonably have discovered such
error and avoided this delay and/or Cost, the Contractor shall give
notice to the Project Manager and shall be entitled subject to Sub-
Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost-plus profit, which shall be included in the
Contract Price.

After receiving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or
determine (i) whether and (if so) to what extent the error could not
reasonably have been discovered, and (ii) the matters described in sub-
paragraphs (a) and (b) above related to this extent.

The Contractor shall:

(a) comply with all applicable safety regulations,

(b) take care for the safety of all persons entitled to be on the Site,

(c) use reasonable efforts to keep the Site and Works clear of
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unnecessary obstruction so asto avoid danger to these persons,

(d) provide fencing, lighting, guarding and watching of the Works until
completion and taking over under Clause 10 [Employer’s Taking
Over], and

(e) provide any Temporary Works (including roadways, footways,
guards and fences) which may be necessary, because of the
execution of the Works, for the use and protection of the public
and of owners and occupiers of adjacent land.

The Contractor shall institute a quality assurance system to
demonstrate compliance with the requirements of the Contract. The
system shall be in accordance with the details stated in the Contract.
The Project Manager shall be entitled to audit any aspect of the system.

Details of all procedures and compliance documents shall be submitted
to the Project Manager for information before each design and
execution stage is commenced. When any document of a technical
nature is issued to the Project Manager, evidence of the prior approval
by the Contractor himself shall be apparent on the document itself.
Compliance with the quality assurance system shall not relieve the
Contractor of any of his duties, obligations or responsibilities under the
Contract.

The Employer shal have made available to the Contractor for his
information, prior to the Base Date, al relevant data in the Employer’'s
possession on sub- surface and hydrological conditions at the Site,
including environmental aspects. The Employer shall similarly make
available to the Contractor all such data which come into the
Employer’'s possession after the Base Date. The Contractor shall be
responsible for interpreting al such data.

To the extent which was practicable (taking account of cost and time),

the Contractor shall be deemed to have obtained all necessary

information as to risks, contingencies and other circumstances which
may influence or affect the Tender or Works. To the same extent, the

Contractor shall be deemed to have inspected and examined the Site,

its surroundings, the above data and other available information, and to

have been satisfied before submitting the Tender as to all relevant
matters, including (without limitation):

(a) the form and nature of the Site, including sub- surface conditions,

(b) the hydrological and climatic conditions,

(c) the extent and nature of the work and Goods necessary for the
execution and completion of the Works and the remedying of any
defects,

(d) the Laws, procedures and labour practices of the Country, and

(e) the Contractor’ s requirements for access, accommodation, facilities,
personnel, power, transport, water and other services

The Contractor shall be deemed to:

(a) have satisfied himself as to the correctness and sufficiency of the
Accepted Contract Amount, and

(b) have based the Accepted Contract Amount on the data,
interpretations, necessary information, inspections, examinations
and satisfaction as to all relevant matters referred to in Sub-Clause
4.10 [Site Data).

Unless otherwise stated in the Contract, the Accepted Contract Amount

covers al the Contractor’s obligations under the Contract (including

those under Provisional Sums, if any) and all things necessary for the
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proper execution and completion of the Works and the remedying of
any defects.

In this Sub-Clause, “physical conditions’” means natural physical
conditions and man-made and other physical obstructions and
pollutants, which the Contractor encounters at the Site when executing
the Works, including sub-surface and hydrological conditions but
excluding climatic conditions.

If the Contractor encounters adverse physical conditions which he
considers to have been Unforeseeable, the Contractor shall give notice
to the Project Manager as soon as practicable. This notice shall
describe the physical conditions, so that they can be inspected by the
Project Manager, and shall set out the reasons why the Contractor
considers them to be Unforeseeable. The Contractor shall continue
executing the Works, using such proper and reasonable measures as are
appropriate for the physical conditions, and shall comply with any
instructions which the Project Manager may give. If an instruction
constitutes a Variation, Clause 13 [Variations and Adjustments] shall

apply.

If and to the extent that the Contractor encounters physical conditions
which are Unforeseeable, gives such a notice, and suffers delay and/or
incurs Cost due to these conditions, the Contractor shall be entitled
subject to notice under Sub-Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost, which shall be included in the Contract
Price.

Upon receiving such notice and inspecting and/or investigating these

physical conditions, the Project Manager shall proceed in accordance

with Sub-Clause 3.6 [Determinations] to agree or determine

(i) whether and (if so) to what extent these physica conditions were

Unforeseeable, and (ii) the matters described in sub- paragraphs (@) and

(b) above related to this extent.

However, before additional Cost is finally agreed or determined under
sub-paragraph (ii), the Project Manager may also review whether other
physical conditions in similar parts of the Works (if any) were more
favourable than could reasonably have been foreseen when the
Contractor submitted the Tender. If and to the extent that these more
favourable conditions were encountered, the Project Manager may
proceed in accordance with Sub- Clause 3.6 [Determinations] to agree
or determine the reductions in Cost which were due to these conditions,
which may be included (as deductions) in the Contract Price and
Payment Certificates. However, the net effect of all adjustments under
sub-paragraph (b) and all these reductions, for al the physical
conditions encountered in similar parts of the Works, shall not result in
anet reduction in the Contract Price.

The Project Manager shall take account of any evidence of the physical
conditions foreseen by the Contractor when submitting the Tender,
which shall be made available by the Contractor, but shall not be
bound by the Contractor’ s interpretation of any such evidence

Unless otherwise specified in the Contract, the Employer shall provide
access to and possession of the Site including specia and/or temporary
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rights-of-way which are necessary for the Works. The Contractor shall
obtain, at his risk and cost, any additional rights of way or facilities
outside the Site which he may require for the purposes of the Work

The Contractor shall not interfere unnecessarily or improperly with:

(a) the convenience of the public, or

(b) (b) the access to and use and occupation of all roads and footpaths,
irrespective of whether they are public or in the possession of the
Employer or of others.

The Contractor shall indemnify and hold the Employer harmless

against and from all damages, losses and expenses (including legal fees

and expenses) resulting from any such unnecessary or improper
interference.

The Contractor shall be deemed to have been satisfied as to the

suitability and availability of access routes to the Site at Base Date.

The Contractor shall use reasonable efforts to prevent any road or

bridge from being damaged by the Contractor's traffic or by the

Contractor’s Personnel. These efforts shall include the proper use of

appropriate vehicles and routes.

Except as otherwise stated in these Conditions:

() the Contractor shall (as between the Parties) be responsible for any
maintenance which may be required for his use of access routes,

(b) the Contractor shall provide all necessary signs or directions along
access routes, and shall obtain any permission which may be
required from the relevant authorities for his use of routes, signs
and directions;

(c) the Employer shall not be responsible for any claims which may
arise from the use or otherwise of any access route;

(d) the Employer does not guarantee the suitability or availability of
particular access routes; and

(e) Costs due to non-suitability or non-availability, for the use required
by the Contractor, of access routes shall be borne by the Contractor
the execution of the Works. The Contractor shall not remove from
the Site any major items of Contractor’s Equipment without the
consent of the Project Manager. However, consent shall not be
required for vehicles transporting Goods or Contractor’s Personnel
off Site.

Unless otherwise stated in the SCC:

(a) the Contractor shall give the Project Manager not less than 21 days'
notice of the date on which any Plant or a major item of other
Goods will be delivered to the Site;

(b) the Contractor shal be responsible for packing, loading,
transporting, receiving, unloading, storing and protecting all Goods
and other things required for the Works; and

(c) the Contractor shall indemnify and hold the Employer harmless
against and from all damages, losses and expenses (including legal
fees and expenses) resulting from the transport of Goods, and shall
negotiate and pay all claims arising from their transport.

The Contractor shall be responsible for all Contractor’'s Equipment.

When brought on to the Site, Contractor’s Equipment shall be deemed

to be exclusively intended for.

The Contractor shall take all necessary measures to:

(a) protect the environment (both on and off the Site); and

(b) limit damage and nuisance to people and property resulting from
pollution, noise and other results of the Contractor’s operations
and/ or activities.

The Contractor shall ensure that emissions, surface discharges, effluent

and any other pollutants from the Contractor’s activities shall exceed

neither the values indicated in the Specification, nor those prescribed
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by applicable Laws.

In the event of damage to the environment, property and/or nuisance to
people, on or off Site as a result of the Contractor’s operations, the
Contractor shall agree with the Project Manager the appropriate actions
and time scale to remedy, as practicable, the damaged environment to
its former condition. The Contractor shall implement such remedies at
its cost to the satisfaction of the Project Manager.

The Contractor shall, except as stated below, be responsible for the
provision of al power, water and other services he may require for his
construction activities and to the extent defined in the Specifications,
for the tests.

The Contractor shall be entitled to use for the purposes of the Works
such supplies of electricity, water, gas and other services as may be
available on the Site and of which details and prices are given in the
Specification. The Contractor shall, at his risk and cost, provide any
apparatus necessary for his use of these services and for measuring the
guantities consumed.

The quantities consumed and the amounts due (at these prices) for such

services shall be agreed or determined by the Project Manager in

accordance with Sub-Clause 2.4 [Employer’s Claims] and Sub-Clause

3.6 [Determinations]. The Contractor shall pay these amounts to the

Employer.

The Employer shall make the Employer’s Equipment (if any) available

for the use of the Contractor in the execution of the Works in

accordance with the details, arrangements and prices stated in the

Specification. Unless otherwise stated in the Specification:

(a) the Employer shall be responsible for the Employer’s Equipment,
except that

(b) the Contractor shall be responsible for each item of Employer's
Equipment whilst any of the Contractor’s Personnel is operating it,
driving it, directing it or in possession or control of it.

The appropriate quantities and the amounts due (at such stated prices)

for the use of Employer’s Equipment shall be agreed or determined by

the Project Manager in accordance with Sub-Clause 2.4 [Employer’'s

Claims] and Sub-Clause 3.6 [Determinations]. The Contractor shall

pay these amounts to the Employer.

The Employer shall supply, free of charge, the “free-issue materials’
(if any) in accordance with the details stated in the Specification. The
Employer shall, at hisrisk and cost, provide these materials at the time
and place specified in the Contract. The Contractor shall then visually
inspect them, and shall promptly give notice to the Project Manager of
any shortage, defect or default in these materials. Unless otherwise
agreed by both Parties, the Employer shall immediately rectify the
notified shortage, defect or default.

After this visual inspection, the free-issue materials shall come under
the care, custody and control of the Contractor. The Contractor's
obligations of inspection, care, custody and control shall not relieve the
Employer of liability for any shortage, defect or default not apparent
from avisual inspection

Unless otherwise stated in the SCC, monthly progress reports shall be
prepared by the Contractor and submitted to the Project Manager in six
copies. The first report shall cover the period up to the end of the first
calendar month following the Commencement Date. Reports shall be
submitted monthly thereafter, each within 7 days after the last day of
the period to which it relates.

Reporting shall continue until the Contractor has completed all work
which is known to be outstanding at the completion date stated in the
Taking-Over Certificate for the Works.

Each report shall include;
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(a) charts and detailed descriptions of progress, including each stage of
design (if any), Contractor's Documents, procurement,
manufacture, delivery to Site, construction, erection and testing;
and including these stages for work by each nominated
Subcontractor (as defined in Clause 5 [Nominated
Subcontractors]),

(b) photographs showing the status of manufacture and of progress on
the Site;

(c) for the manufacture of each main item of Plant and Materials, the
name of the manufacturer, manufacture location, percentage
progress, and the actual or expected dates of: (i) commencement of
manufacture, (ii) Contractor’s inspections, (iii) tests, and (iv)
shipment and arrival at the Site;

(d) the details described in Sub-Clause 6.10 [Records of Contractor’s
Personnel and Equipment];

(e) copies of quality assurance documents, test results and certificates
of Materials;

(f) list of notices given under Sub-Clause 2.4 [Employer’s Claims] and
notices given under Sub- Clause 20.1 [Contractor’s Claimg];

(g) the Environmental and Social (ES) metrics set out in Appendix A;
and comparisons of actual and planned progress, with details of
any events or circumstances which may jeopardise the completion
in accordance with the Contract, and the measures being (or to be)
adopted to overcome delays.

In addition to the reporting requirement of sub-paragraph (g) of Sub-
Clause 4.21.3 the Contractor shall inform the Project Manager
immediately of any allegation, incident or accident, which has or is
likely to have a significant adverse effect on the environment, the
affected communities, the public, Employer's Personnel or
Contractor’'s Personnel. This includes, but is not limited to, any
incident or accident-causing fatality or serious injury; significant
adverse effects or damage to private property; or any allegation of SEA
and/or SH. In case of SEA and/or SH, while maintaining
confidentiality as appropriate, the type of allegation (sexua
exploitation, sexual abuse or sexual harassment), gender and age of the
person who experienced the alleged incident should be included in the
information.
The Contractor, upon becoming aware of the allegation, incident or
accident, shall also immediately inform the Project Manager of any
such incident or accident on the Subcontractors’ or suppliers premises
relating to the Works which has or is likely to have a significant
adverse effect on the environment, the affected communities, the
public, Employer’s Personnel or Contractor’s, its Subcontractors’ and
suppliers personnel. The notification shall provide sufficient detail
regarding such incidents or accidents. The Contractor shall provide full
details of such incidents or accidents to the Project Manager within the
timeframe agreed with the Project Manager. The Contractor shall
require its Subcontractors and suppliers (other than Subcontractors) to
immediately notify the Contractor of any incidents or accidents
referred to in this Sub-Clause

The Contractor shall be responsible for the security of the Site, and:

(a) for keeping unauthorized persons off the Site;

(b) authorized persons shall be limited to the Contractor’s Personnel,
the Employer’s Personnel, and to any other personnel identified as
authorized personnel (including the Employer’s other contractors
on the Site), by a Notice from the Employer or the Engineer to the
Contractor.

Subject to Sub-Clause 4.1 [Contractor's General Obligations], the
Contractor shall submit for the Project Manager's No-objection a
security management plan that sets out the security arrangements for
the Site.
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The Contractor shall (i) conduct appropriate background checks on any
personnel retained to provide security; (ii) train the security personnel
adequately (or determine that they are properly trained) in the use of
force (and where applicable, firearms), and appropriate conduct
towards Contractor's Personnel, Employer’s Personnel and affected
communities; and (iii) require the security personnel to act within the
applicable Laws and any requirements set out in the Specification.

The Contractor shall not permit any use of force by security personnel
in providing security except when used for preventive and defensive
purposes in proportion to the nature and extent of the threat.

In making security arrangements, the Contractor shall also comply with
any additional requirements stated in the Specification.”

The Contractor shall confine his operations to the Site, and to any
additiona are as which may be obtained by the Contractor and agreed
by the Project Manager as additional working areas. The Contractor
shall take all necessary precautions to keep Contractor’s Equipment
and Contractor’s Personnel within the Site and these additional areas,
and to keep them off adjacent land.

During the execution of the Works, the Contractor shall keep the Site
free from all unnecessary obstruction, and shall store or dispose of any
Contractor’ s Equipment or surplus materials. The Contractor shall clear
away and remove from the Site any wreckage, rubbish and Temporary
Works which are no longer required.

Upon the issue of a Taking-Over Certificate, the Contractor shall clear
away and remove, from that part of the Site and Works to which the
Taking-Over Certificate refers, all Contractor's Equipment, surplus
material, wreckage, rubbish and Temporary Works. The Contractor
shall leave that part of the Site and the Works in a clean and safe
condition. However, the Contractor may retain on Site, during the
Defects Notification Period, such Goods as are required for the
Contractor to fulfil obligations under the Contract.

All fossils, coins, articles of value or antiquity, and structures and other
remains or items of geologica or archaeological interest found on the
Site shall be placed under the care and authority of the Employer. The
Contractor shall take reasonable precautions to prevent Contractor’s
Personnel or other persons from removing or damaging any of these
findings.

The Contractor shall, upon discovery of any such finding, promptly
give notice to the Project Manager, who shall issue instructions for
dealing with it. If the Contractor suffers delay and/or incurs Cost from
complying with the instructions, the Contractor shall give a further
notice to the Project Manager and shall be entitled subject to Sub-
Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost, which shall be included in the Contract
Price.

After receiving this further notice, the Project Manager shall proceed in

accordance with Sub-Clause 3.6 [Determinations] to agree or

determine these matters.
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5. NOMINATED SUBCONTRACTORS

5.1 Definition of 511 In the Contract, “nominated Subcontractor” means a Subcontractor:
“nominated Sub (a) who is stated in the Contract as being a nominated Subcontractor, or
contractor” (b) whom the Project Manager, under Clause 13 [Variations and

Adjustments], instructs the Contractor to employ as a Subcontractor
subject to Sub-Clause 5.2 [Objection to Notification].

5.2 Objection to 521 The Contractor shall not be under any obligation to employ a nominated
Nomination Subcontractor against whom the Contractor raises reasonable objection
by notice to the Project Manager as soon as practicable, with supporting

particulars.
522 An objection shall be deemed reasonable if it arises from (among other

things) any of the following matters, unless the Employer agrees in

writing to indemnify the Contractor against and from the conseguences

of the matter:

() there are reasons to believe that the Subcontractor does not have
sufficient competence, resources or financial strength;

(b) the nominated Subcontractor does not accept to indemnify the
Contractor against and from any negligence or misuse of Goods by
the nominated Subcontractor, his agents and employees; or

(c) the nominated Subcontractor does not accept to enter into a
subcontract which specifies that, for the subcontracted work
(including design, if any), the nominated Subcontractor shall: (i)
undertake to the Contractor such obligations and liabilities as will
enable the Contractor to discharge his obligations and liabilities
under the Contract; (ii) indemnify the Contractor against and from
all obligations and liabilities arising under or in connection with the
Contract and from the consequences of any failure by the
Subcontractor to perform these obligations or to fulfil these
liahilities, and (iii) be paid only if and when the Contractor has
received from the Employer payments for sums due under the
Subcontract referred to under Sub-Clause 5.3 [Payment to
nominated Subcontractors).

5.3 Paymentsto 531 The Contractor shall pay to the nominated Subcontractor the amounts

nominated shown on the nominated Subcontractor's invoices approved by the

Subcontractors Contractor which the Project Manager certifies to be due in accordance
with the subcontract.

532 These amounts plus other charges shall be included in the Contract Price

in accordance with sub-paragraph (b) of Sub-Clause 13.5 [Provisional
Sums], except as stated in Sub-Clause 5.4 [Evidence of Payments].

5.4 Evidence of Payments 5.4.1 Before issuing a Payment Certificate which includes an amount payable
to a nominated Subcontractor, the Project Manager may request the
Contractor to supply reasonable evidence that the nominated
Subcontractor has received all amounts due in accordance with previous
Payment Certificates, less applicable deductions for retention or
otherwise.

54.2 Unless the Contractor:

(@) submits this reasonabl e evidence to the Project Manager, or

(b) satisfies the Project Manager in writing that the Contractor is reasonably
entitled to withhold or refuse to pay these amounts, and submits to the
Project Manager reasonable evidence that the nominated Subcontractor
has been notified of the Contractor’s entitlement, then the Employer
may (at his sole discretion) pay, direct to the nominated Subcontractor,
part or al of such amounts previoudy certified (less applicable
deductions) as are due to the nominated Subcontractor and for which the
Contractor has failed to submit the evidence described in sub-paragraphs
(@) or (b) above. The Contractor shall then repay, to the Employer, the
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amount which the nominated Subcontractor was directly paid by the
Employer.
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6. STAFF AND LABOUR

6.1 Engagement of Staff 6.1.1 Except as otherwise stated in the Specification, the Contractor shall

and Labour make arrangements for the engagement of all staff and labour, local or
otherwise, and for their payment, feeding, transport, and, when
appropriate, housing.

6.1.2 The Contractor is encouraged, to the extent practicable and reasonable,
to employ staff and labour with appropriate qualifications and
experience from sources within Tanzania.

6.2 Rates of Wages and 6.2.1 The Contractor shall pay rates of wages, and observe conditions of

Conditions of L abour labour, which are not lower than those established for the trade or
industry where the work is carried out. If no established rates or
conditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of wages
and conditions observed locally by employers whose trade or industry
issimilar to that of the Contractor.

6.2.2 The Contractor shall inform the Contractor’'s Personnel about their
liability to pay personal income taxes in the Country in respect of such
of their salaries, wages, allowances, and any benefits as are subject to
taxes under the Laws of Tanzania for the time being in force, and the
Contractor shall perform such duties in regard to such deductions
thereof as may be imposed on him by such Laws.

6.3 Personsinthe Service  6.3.1 The Contractor shall not recruit, or attempt to recruit, staff and labour
of Employer from amongst the Employer’ s Personnel.
6.4 Labour Laws 6.4.1 The Contractor shall comply with al the relevant labour Laws

applicable to the Contractor’s Personnel, including Laws relating to
their employment, health, safety, welfare, immigration and emigration,
and shall allow them al their legal rights.

6.4.2 The Contractor shall require his employees to obey all applicable
Laws, including those concerning safety at work.
6.5 Working Hours 6.5.1 No work shall be carried out on the Site on locally recognised days of

rest, or outside the normal working hours stated in the SCC, unless:

(a) otherwise stated in the Contract,

(b) the Project Manager gives consent, or

(c) the work is unavoidable, or necessary for the protection of life or
property or for the safety of the Works, in which case the
Contractor shall immediately advise the Project Manager.

6.5.2 The Contractor shall provide the Contractor’s Personnel annual holiday
and sick, maternity and family leave, as required by applicable Laws or
as stated in the Specification.

6.6 Facilitiesfor Staffand  6.6.1 Except as otherwise stated in the Specification, the Contractor shall

L abour provide and maintain al necessary accommodation and welfare
facilities for the Contractor's Personnel. The Contractor shall also
provide facilities for the Employer's Personnel as stated in the
Specification

6.6.2 The Contractor shall not permit any of the Contractor’'s Personnel to
maintain any temporary or permanent living quarters within the
structures forming part of the Permanent Works.

6.7 Health and Safety 6.7.1 The Contractor shall at al times take all reasonable precautions to
maintain the health and safety of the Contractor's Personnel. In
collaboration with local health authorities, the Contractor shall ensure
that medical staff, first aid facilities, sick bay and ambulance service
are available at all times at the Site and at any accommodation for
Contractor’s and Employer’s Personnel, and that suitable arrangements
are made for al necessary welfare and hygiene requirements and for he
prevention of epidemics.

6.7.2 Subject to Sub-Clause 6.7.1, the Contractor shall submit to the Project
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6.7.3

6.7.4

6.7.5

6.7.6

6.7.7

Manager for Review a health and safety manua which has been
specifically prepared for the Works, the Site and other places (if any)
where the Contractor intends to execute the Works

The health and safety manual shall be in addition to any other similar
document required under applicable health and safety regulations and
Laws. The hedlth and safety manual shall set out all the health and
safety requirements under the Contract, which shall include at a
minimum;

(@) the procedures to establish and maintain a safe working
environment without risk to health at al workplaces, machinery,
equipment and processes under the control of the Contractor,
including control measures for chemical, physical and biological
substances and agents;

(b) details of the training to be provided, records to be kept;

(c) the procedures for prevention, preparedness and response activities
to be implemented in the case of an emergency event (i.e. an
unanticipated incident, arising from both natural and man-made
hazards, typically in the form of fire, explosions, leaks or spills,
which may occur for avariety of different reasons including failure
to implement operating procedures that are designed to prevent
their occurrence, extreme weather or lack of early warning);

(d) the measures to be taken to avoid or minimize the potential for
community exposure to water- borne, water-based, water-related,
and vector- borne diseases,

(e) the measures to be implemented to avoid or minimize the spread of
communicable diseases (including transfer of Sexually
Transmitted Diseases or Infections (STDs), such as HIV virus) and
non-communicable diseases associated with the execution of the
Works, taking into consideration differentiated exposure to and
higher sensitivity of vulnerable groups. This includes taking
measures to avoid or minimize the transmission of communicable
diseases that may be associated with the influx of temporary or
permanent Contract-related labour;

(f) the policies and procedures on the management and quality of
accommodation and welfare facilities if such accommodation and
welfare facilities are provided by the Contractor in accordance
with Sub-Clause 6.6.1; and any other requirements stated in the
Specification.

The Contractor shall appoint an accident prevention officer at the Site,
responsible for maintaining safety and protection against accidents.
This person shall be qualified for this responsibility, and shall have the
authority to issue instructions and take protective measures to prevent
accidents. Throughout the execution of the Works, the Contractor shall
provide whatever is required by this person to exercise this
responsibility.
The Contractor shall send, to the Project Manager, details of any
accident as soon as practicable after its occurrence. The Contractor
shall maintain records and make reports concerning health, safety and
welfare of persons, and damage to property, as the Project Manager
may reasonably require.
The Contractor shall conduct a COVID-19 and an HIV- AIDS
awareness programme via an approved service provider, and shall
undertake such other measures as are specified in this Contract to
reduce the risk of the transfer of the COVID-19 and HIV virus between
and among the Contractor’s Personnel and the local community, to
promote early diagnosis and to assist affected individuals.

The Contractor shall throughout the contract (including the Defects

Notification Period): (i) conduct Information, Education and

Consultation Communication (IEC) campaigns, at least every other

month, addressed to all the Site staff and labour (including all the

Contractor's employees, al Sub-Contractors and Consultants
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6.8 Contractor’s
Superintendence

6.9 Contractor’s Per sonnel

6.7.8

6.8.1

6.8.2

6.9.1

6.9.2

6.9.3

employees, and al truck drivers and crew making deliveriesto Site for
construction activities) and to the immediate local communities,
concerning the risks, dangers and impact, and appropriate avoidance
behaviour with respect to, of Sexually Transmitted Diseases (STD)—or
Sexually Transmitted Infections (STI) in general and HIV/AIDS in
particular; (ii) provide male or female condoms for all Site staff and
labour as appropriate; and (iii) provide for STI and HIV/AIDS
screening, diagnosis, counselling and referral to a dedicated national
STI and HIV/AIDS program, (unless otherwise agreed) of all Site staff
and labour.

The Contractor shall include in the program to be submitted for the
execution of the Works under Sub- Clause 8.3 an dleviation program
for Site staff and labour and their families in respect of Sexualy
Transmitted Infections (ST1) and Sexually Transmitted Diseases (STD)
including HIV/AIDS. The STI, STD and HIV/AIDS dleviation
program shall indicate when, how and at what cost the Contractor plans
to satisfy the requirements of this Sub-Clause and the related
specification. For each component, the program shall detail the
resources to be provided or utilized and any related sub-contracting
proposed. The program shall also include provision of a detailed cost
estimate with supporting documentation. Payment to the Contractor for
preparation and implementation this program shall not exceed the
Provisional Sum dedicated for this purpose

Throughout the execution of the Works, and as long thereafter as is

necessary to fulfil the Contractor’s obligations, the Contractor shall

provide al necessary superintendence to plan, arrange, direct, manage,

inspect and test the work.

Superintendence shall be given by a sufficient number of persons

having adequate knowledge of the language for communications

(defined in Sub-Clause 1.4 [Law and Language]) and of the operations

to be carried out (including the methods and techniques required, the

hazards likely to be encountered and methods of preventing accidents),

for the satisfactory and safe execution of the Works.

The Contractor’s Personnel (including Key Personnel, if any) shall be

appropriately qualified, skilled, experienced and competent in their

respective trades or occupations.

The Project Manager may require the Contractor to remove (or cause to

be removed) any person employed on the Site or Works, including the

Contractor’ s Representative and Key Personnel (if any), who:

(@) persistsin any misconduct or lack of care;

(b) carries out duties incompetently or negligently;

(c) failsto comply with any provision of the Contract;

(d) persists in any conduct which is prejudicial to safety, health, or the
protection of the environment;

(e) based on reasonable evidence, is determined to have engaged in
Fraud and Corruption during the execution of the Works;

(f) has been recruited from the Employer’s Personnel in breach of Sub-
Clause 6.3 [Personsin the Service of Employer];

(g) undertakes behavior which breaches the Code of Conduct for
Contractor’s Personnel (ES).

If appropriate, the Contractor shall then promptly appoint (or cause to
be appointed) a suitable replacement with equivalent skills and
experience. In the case of replacement of the Contractor's
Representative, Sub- Clause 4.3 [Contractor's Representative] shall
apply. In the case of replacement of Key Personnel (if any), Sub-
Clause 6.12 [Key Personnel] shall apply. Subject to the requirementsin
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6.10 Recor ds of 6.10.1
Contractor’s Personnel
and Equipment

6.11 Disorderly Conduct 6.11.1

6.12 Key Personnel 6.12.1

6.12.2

6.12.3

6.12.4

6.13 Foreign Personnel 6.13.1

6.13.2

Sub-Clause 4.3 [Contractor's Representative] and 6.12 [Key
Personnel], and notwithstanding any requirement from the Engineer to
remove or cause to remove any person, the Contractor shall take
immediate action as appropriate in response to any violation of (a)
through (g) above. Such immediate action shall include removing (or
causing to be removed) from the Site or other places where the Works
are being carried out, any Contractor’s Personnel who engages in (@),
(b), (c), (d),(e) or (g) above or has been recruited as stated in (f)
above.”

The Contractor shall submit, to the Project Manager, details showing
the number of each class of Contractor’s Personnel and of each type of
Contractor’s Equipment on the Site. Details shall be submitted each
calendar month, in a form approved by the Project Manager, until the
Contractor has completed all work which is known to be outstanding at
the completion date stated in the Taking- Over Certificate for the
Works.

The Contractor shall at al times take all reasonable precautions to
prevent any unlawful, riotous or disorderly conduct by or amongst the
Contractor’'s Personnel, and to preserve peace and protection of
persons and property on and near the Site.

The Contractor shall, if specified in the Employer's Requirements,
appoint the natural persons named in the Tender to the positions of Key
Personnel, If not so named, or if an appointed person fails to act in the
relevant position of Key Personnel, the Contractor shall submit to the
Project Manager for consent the name and particulars of another person
the Contractor proposes to appoint to such position. If consent is
withheld or if the Project Manager does not respond within 14 days
after receiving any such submission, by giving a Notice stating his/her
objection to the appointment of such person (or replacement) with
reasons, the Project Manager shall be deemed to have given hisher
consent.

The Contractor shall not, without the Project Manager’s prior consent,
revoke the appointment of any of the Key Personnel or appoint a
replacement (unless the person is unable to act as a result of death,
illness, disability or resignation, in which case the appointment shall be
deemed to have been revoked with immediate effect and the
appointment of a replacement shal be treated as a temporary
appointment until the Project Manager gives his’her consent to this
replacement, or another replacement is appointed, under this Sub-
Clause).

All Key Personnel shall be based at the Site (or, where Works are
being executed off the Site, at the location of the Works) for the whole
time that the Works are being executed. If any of the Key Personnél is
to be temporarily absent during execution of the Works, a suitable
replacement shall be temporarily appointed, subject to the Project
Manager’s prior consent.

All Key Personnel shall be fluent in the language for communications
defined in Sub-Clause 1.4 [Law and Language]. If any of the Key
Personnel are not fluent in this language, the Contractor shall make
competent interpreters available during all working hours in a number
deemed sufficient by the Project Manager.

The Contractor may bring in to the country any foreign personnel who
are necessary for the execution of the Works to the extent allowed by
the applicable Laws. The Contractor shall ensure that these personnel
are provided with the required residence visas and work permits. The
Employer will, if requested by the Contractor, use his best endeavours
in atimely and expeditious manner to assist the Contractor in obtaining
any local, state, national, or government permission required for
bringing in the Contractor’ s personnel.

The Contractor shall be responsible for the return of these personnel to
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6.14 Supply of Food stuffs
and Water

6.15 Measures against
I nsect and Pest Nuisance

6.16 Alcohalic Liquor or
Drugs

6.17 Armsand
Ammunition

6.18 Festivals and
Religious Customs
6.19 Funeral
Arrangements

6.20 Prohibition of Forced
or Compulsory L abour

6.21 Prohibition of
Harmful Child L abour

6.14.1

6.14.2

6.15.1

6.16.1

6.17.1

6.18.1

6.19.1

6.20.1

6.20.2

6.21.1

6.21.2

6.21.3

the place where they were recruited or to their domicile. In the event of
the death in Tanzania of any of these personnel or members of their
families, the Contractor shall similarly be responsible for making the
appropriate arrangements for their return or burial.

The Contractor shall arrange for the provision of a sufficient supply of
suitable food as may be stated in the Specification at reasonable prices
for the Contractor’s Personnel for the purposes of or in connection with
the Contract.

The Contractor shall, having regard to local conditions, provide on the
Site an adequate supply of drinking and other water for the use of the
Contractor’s Personnel.

The Contractor shall at all times take the necessary precautions to
protect the Contractor’'s Personnel employed on the Site from insect
and pest nuisance, and to reduce their danger to health. The Contractor
shall comply with all the regulations of the local health authorities,
including use of appropriate insecticide.

The Contractor shall not, otherwise than in accordance with the Laws
of Tanzania, import, sell, give barter or otherwise dispose of any
acoholic liquor or drugs, or permit or alow importation, sale, gift
barter or disposal thereto by Contractor's Personnel.

The Contractor shall not give, barter, or otherwise dispose of, to any
person, any arms or ammunition of any kind, or alow Contractor's
Personnel to do so.

The Contractor shall respect Tanzania's recognized festivals, days of
rest and religious or other customs.

The Contractor shall be responsible, to the extent required by local
regulations, for making any funeral arrangements for any of his loca
employees who may die while engaged upon the Works.

The Contractor, including its Subcontractors, shall not employ or
engage forced labour. Forced labour consists of any work or service,
not voluntarily performed, that is exacted from an individua under
threat of force or penalty, and includes any kind of involuntary or
compulsory labour, such as indentured labour, bonded Iabour or similar
|abour-contracting arrangements.

No persons shall be employed or engaged who have been subject to
trafficking. Trafficking in persons is defined as the recruitment,
transportation, transfer, harbouring or receipt of persons by means of
the threat or use of force or other forms of coercion, abduction, fraud,
deception, abuse of power, or of a position of vulnerability, or of the
giving or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purposes of
exploitation.

The Contractor, including its Subcontractors, shal not employ or
engage a child under the age of 14 unless the Laws of Tanzania
specifies a higher age (the minimum age). The Contractor, including its
Subcontractors, shall not employ or engage a child between the
minimum age and the age of 18 in a manner that is likely to be
hazardous, or to interfere with, the child’s education, or to be harmful
to the child’s health or physical, mental, spiritual, moral, or social
development.

The Contractor including its Subcontractors, shall only employ or
engage children between the minimum age and the age of 18 after an
appropriate risk assessment has been conducted by the Contractor with
the Project Manager's consent. The Contractor shall be subject to
regular monitoring by the Project Manager that includes monitoring of
health, working conditions and hours of work.

Work considered hazardous for children is work that, by its nature or
the circumstances in which it is carried out, is likely to jeopardize the
health, safety, or morals of children. Such work activities prohibited for
children include work:
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6.22 Employment Records 6.22.1
of Workers

6.23 Workers 6.23.1
Organisations

6.23.2

6.24 Non- Discrimination 6.24.1
and Equal Opportunity

6.25 Contractor’s 6.25.1
Per sonnel Grievance
M echanism

(a) with exposure to physical, psychologica or sexual abuse;

(b) underground, underwater, working at heights or in confined spaces,

(c) with dangerous machinery, equipment or tools, or involving
handling or transport of heavy loads;

(d) in unheathy environments exposing children to hazardous
substances, agents, or processes, or to temperatures, noise or
vibration damaging to health; or

(e) under difficult conditions such as work for long hours, during the
night or in confinement on the premises of the employer.

The Contractor shall keep complete and accurate records of the
employment of labour at the Site. The records shall include the names,
ages, genders, hours worked and wages paid to all workers. These
records shall be summarized on a monthly basis and submitted to the
Project Manager, and these records shall be available for inspection by
Auditors during normal working hours. These records shall be included
in the details to be submitted by the Contractor under Sub-Clause 6.10
[Records of Contractor’s Personnel and Equipment].

In accordance with Tanzania's labour laws which recognise workers
rights to form and to join workers' organisations of their choosing and
to bargain collectively without interference, the Contractor shall
comply with such laws. In such circumstances, the role of legally
established workers  organizations and legitimate workers
representatives will be respected, and they will be provided with
information needed for meaningful negotiation in atimely manner.

Where the relevant labour laws substantially restrict workers
organisations, the Contractor shall enable alternative means for the
Contractor’s Personnel to express their grievances and protect their
rights regarding working conditions and terms of employment. The
Contractor shall not seek to influence or control these aternative
means. The Contractor shall not discriminate or retaiate against the
Contractor’s Personnel who participate, or seek to participate, in such
organisations and collective bargaining or alternative mechanisms.
Workers' organisations are expected to fairly represent the workers in
the workforce.

The Contractor shall not make decisions relating to the employment or
treatment of Contractor's Personnel on the basis of personal
characteristics unrelated to inherent job requirements. The Contractor
shall base the employment of Contractor’s Personnel on the principle
of equal opportunity and fair treatment, and shall not discriminate with
respect to any aspects of the employment relationship, including
recruitment and hiring, compensation (including wages and benefits),
working conditions and terms of employment, access to training, job
assignment, promotion, termination of employment or retirement, and
disciplinary practices.

The Contractor shall have a grievance mechanism for Contractor’s
Personnel, and where relevant the workers organizations stated in
GCC 6.23, to raise workplace concerns. The grievance mechanism
shall be proportionate to the nature, scale, risks and impacts of the
Contract. The mechanism shall address concerns promptly, using an
understandable and transparent process that provides timely feedback
to those concerned in a language they understand, without any
retribution, and shall operate in an independent and objective manner.
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6.26 Training of
Contractor’s Personnel

6.25.2

6.25.3

6.25.4

6.26.1

The Contractor's Personnel shall be informed of the grievance
mechanism at the time of engagement for the Contract, and the
measures put in place to protect them against any reprisal for its use.
Measures will be put in place to make the grievance mechanism easily
accessible to all Contractor’s Personnel.

The grievance mechanism shall not impede access to other judicia or
administrative remedies that might be available, or substitute for
grievance mechanisms provided through collective agreements.

The grievance mechanism may utilize existing grievance mechanisms,
providing that they are properly designed and implemented, address
concerns promptly, and are readily accessible to such project workers.
Existing grievance mechanisms may be supplemented as needed with
Contract-specific arrangements.

The Contractor shall provide appropriate training to relevant
Contractor's Personnel on ES aspects of the Contract, including
appropriate sensitization on prohibition of SEA and SH, and health and
safety training.

As stated in the Specification or as instructed by the Project Manager,
the Contractor shall aso allow appropriate opportunities for the
relevant Contractor’'s Personnel to be trained on ES aspects of the
Contract by the Employer's Personnel. The Contractor shall provide
training on SEA and SH, including its prevention, to any of its
personnel who has arole to supervise other Contractor’s Personnel.
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7. PLANT, MATERIALS AND WORKMANSHIP

7.1 Manner of
Execution

711

The Contractor shall carry out the manufacture of Plant, the production

and manufacture of Materials, and all other execution of the Works:

(a) in the manner (if any) specified in the Contract,

(b) in a proper workmanlike and careful manner, in accordance with
recognised good practice, and

(c) with properly equipped facilities and non-hazardous Materials, except
as otherwise specified in the Contract.

7.2 Samples

721

The Contractor shall submit the following samples of Materias, and

relevant information, to the Project Manager for consent prior to using the

Materialsin or for the Works:

(a) manufacturer’s standard samples of Materials and samples specified in
the Contract, al at the Contractor’s cost, and

(b) additional samplesinstructed by the Project Manager as a Variation.

(c) Each sample shall be labelled as to origin and intended use in the
Works.

7.3 Inspection

731

The Employer’s Personnel shall at al reasonable times:

(a) have full access to al parts of the Site and to all places from which
natural Materials are being obtained, and

(b) during production, manufacture and construction (at the Site and
elsewhere), be entitled to examine, inspect, measure and test the
materials and workmanship, and to check the progress of manufacture
of Plant and production and manufacture of Materials.

7.3.2

The Contractor shal give the Employer’s Personnel full opportunity to
carry out these activities, including providing access, facilities,
permissions and safety equipment. No such activity shall relieve the
Contractor from any obligation or responsibility.

7.3.3

The Contractor shall give notice to the Project Manager whenever any
work isready and before it is covered up, put out of sight, or packaged for
storage or transport. The Project Manager shall then either carry out the
examination, inspection, measurement or testing without unreasonable
delay, or promptly give notice to the Contractor that the Project Manager
does not require to do so. If the Contractor fails to give the notice, he shall,
if and when required by the Project Manager, uncover the work and
thereafter reinstate and make good, all at the Contractor’s cost.

7.4 Testing

741

This Sub-Clause shall apply to al tests specified in the Contract, other
than the Tests after Completion (if any).

74.2

Except as otherwise specified in the Contract, the Contractor shall provide
all apparatus, assistance, documents and other information, electricity,
equipment, fuel, consumables, instruments, labour, materials, and suitably
qualified and experienced staff, as are necessary to carry out the specified
tests efficiently. The Contractor shall agree, with the Project Manager, the
time and place for the specified testing of any Plant, Materials and other
parts of the Works.

74.3

The Project Manager may, under Clause 13 [Variations and Adjustments],
vary the location or details of specified tests, or instruct the Contractor to
carry out additional tests. If these varied or additional tests show that the
tested Plant, Materials or workmanship is not in accordance with the
Contract, the cost of carrying out this Variation shall be borne by the
Contractor, notwithstanding other provisions of the Contract.

745

The Project Manager shall give the Contractor not less than 24 hours
notice of the Project Manager's intention to attend the tests. If the Project

103




Manager does not attend at the time and place agreed, the Contractor may
proceed with the tests, unless otherwise instructed by the Project Manager,
and the tests shall then be deemed to have been made in the Project
Manager’ s presence.

74.6

If the Contractor suffers delay and/or incurs Cost from complying with
these instructions or as a result of a delay for which the Employer is
responsible, the Contractor shall give notice to the Project Manager and
shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion],
and

(b) payment of any such Cost-plus profit, which shall be included in the
Contract Price.

14.7

After receiving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or determine
these matters.

7.4.8

The Contractor shall promptly forward to the Project Manager duly
certified reports of the tests. When the specified tests have been passed,
the Project Manager shall endorse the Contractor’ s test certificate, or issue
a certificate to him, to that effect. If the Project Manager has not attended
the tests, he shall be deemed to have accepted the readings as accurate.

7.5 Regjection

751

If, as aresult of an examination, inspection, measurement or testing, any
Plant, Materials or workmanship is found to be defective or otherwise not
in accordance with the Contract, the Project Manager may reject the Plant,
Materials or workmanship by giving notice to the Contractor, with
reasons. The Contractor shall then promptly make good the defect and
ensure that the rejected item complies with the Contract.

7.5.2

If the Project Manager requires this Plant, Materials or workmanship to be
retested, the tests shall be repeated under the same terms and conditions. If
the rgjection and retesting cause the Employer to incur additional costs,
the Contractor shall subject to Sub-Clause 2.4 [Employer’s Claims] pay
these costs to the Employer.

7.6 Remedial Work

76.1

Notwithstanding any previous test or certification, the Project Manager

may instruct the Contractor to:

(a) remove from the Site and replace any Plant or Materials which isnot in
accordance with the Contract,

(b) remove and re-execute any other work which is not in accordance with
the Contract, and

(c) execute any work which is urgently required for the safety of the
Works, whether because of an accident, unforeseeable event or
otherwise.

7.6.2

The Contractor shall comply with the instruction within a reasonable time,
which shall be the time (if any) specified in the instruction, or immediately
if urgency is specified under sub-paragraph (c).

7.6.3

If the Contractor fails to comply with the instruction, the Employer shall
be entitled to employ and pay other persons to carry out the work. Except
to the extent that the Contractor would have been entitled to payment for
the work, the Contractor shall subject to Sub-Clause 2.4 [Employer’'s
Claims] pay to the Employer al costs arising from this failure.

7.7 Owner ship of Plant
and Materials

7.7.1

Except otherwise specified in the Contract, each item of Plant and

Materials shall, to the extent consistent with the Laws of Tanzania,

become the property of the Employer at whichever is the earlier of the

following times, free from liens and other encumbrances:

(a) when it isincorporated in the Works;

(b) when the Contractor is paid the corresponding value of the Plant and
Materials under Sub-Clause 8.10 [Payment for Plant and Materials in
Event of Suspension].
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7.8 Royalties

781

Unless otherwise stated in the Specification, the Contractor shall pay al

royalties, rents and other payments for:

(a) natural Materials obtained from outside the Site, and

(b) the disposal of material from demolitions and excavations and of other
surplus material (whether natural or man-made), except to the extent
that disposal areas within the Site are specified in the Contract.
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8.1 Commencement of
Works

8.2 Timefor Completion

8.3 Programme

8. COMMENCEMENT, DELAYS AND SUSPENSION

811

812

821

831

832

Except otherwise specified in the SCC, the Commencement Date shall
be the date at which the following precedent conditions have all been
fulfilled and the Project Manager’ s instruction recording the agreement
of both Parties on such fulfilment and instructing to commence the
Works s received by the Contractor:

(a) except if otherwise specified in the SCC, possession of the Site
given to the Contractor together with such permission(s) under (a)
of Clause 1.14.1 [Compliance with Laws] as required for the
commencement of the Works; and

(b) receipt by the Contractor of the Advance Payment under Sub-
Clause 14.2 [Advance Payment] provided that the corresponding
bank guarantee has been delivered by the Contractor.

If the above said Project Manager’s instruction is not received by the
Contractor within 180 days from his receipt of the Letter of
Acceptance, the Contractor shall be entitled to terminate the Contract
under Clause 16.2 [ Termination by Contractor].
Subject to Clause 4.1.7 on the Management Strategies and
Implementation Plans and the C-ESMP, Sub- Clause6.7.2 on the health
and safety manual and Sub- Clause 4.22.2 on the security management
plan, the Contractor, shall commence the execution of the Works as
soon as is reasonably practicable after the Commencement Date, and
shall then proceed with the Works with due expedition and without
delay

The Contractor shall complete the whole of the Works, and each

Section (if any), within the Time for Completion for the Works or

Section (as the case may be), including:

(@) achieving the passing of the Tests on Completion, and

(b) Completing al work which is stated in the Contract as being
required for the Works or Section to be considered to be completed
for the purposes of taking-over under Sub-Clause 10.1 [Taking
Over of the Works and Sectiong].

The Contractor shall submit a detailed time programme to the Project
Manager within 28 days after receiving the notice under Sub-Clause
8.1 [Commencement of Works]. The Contractor shall aso submit a
revised programme whenever the previous programme is inconsistent
with actual progress or with the Contractor's obligations. Each
programme shall include:

(a) the order in which the Contractor intends to carry out the Works,
including the anticipated timing of each stage of design (if any),
Contractor's Documents, procurement, manufacture of Plant,
delivery to Site, construction, erection and testing,

(b) each of these stages for work by each nominated Subcontractor (as
defined in Clause 5 [Nominated Subcontractors]),

(c) the sequence and timing of inspections and tests specified in the
Contract, and

(d) a supporting report which includes: (i) a general description of the
methods which the Contractor intends to adopt, and of the major
stages, in the execution of the Works, and (ii) details showing the
Contractor’s reasonable estimate of the number of each class of
Contractor's Personnel and of each type of Contractor's
Equipment, required on the Site for each major stage.

Unless the Project Manager, within 21 days after receiving a
programme, gives notice to the Contractor stating the extent to which it
does not comply with the Contract, the Contractor shall proceed in
accordance with the programme, subject to his other obligations under
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the Contract. The Employer’s Personnel shall be entitled to rely upon

the programme when planning their activities.

The Contractor shall promptly give notice to the Project Manager of

specific probable future events or circumstances which may adversely

affect the work, increase the Contract Price or delay the execution of
the Works. The Project Manager may require the Contractor to submit
an estimate of the anticipated effect of the future event or
circumstances, and/or a proposal under Sub-Clause 13.3 [Variation

Procedure].

If, a any time, the Project Manager gives notice to the Contractor that

a programme fails (to the extent stated) to comply with the Contract or

to be consistent with actual progress and the Contractor’'s stated

intentions, the Contractor shall submit a revised programme to the

Project Manager in accordance with this Sub-Clause.

The Contractor shall be entitled subject to Sub-Clause 20.1

[Contractor's Claims] to an extension of the Time for Completion if

and to the extent that completion for the purposes of Sub-Clause 10.1

[Taking-Over of the Works and Sections] is or will be delayed by any

of the following causes:

(a) a Variation (unless an adjustment to the Time for Completion has
been agreed under Sub-Clause 13.3 [Variation Procedure]) or other
substantial change in the quantity of an item of work included in
the Contract,

(b) a cause of delay giving an entitlement to extension of time under a
Sub-Clause of these Conditions,

(c) exceptionally adverse climatic conditions,

(d) Unforeseeable shortages in the availability of personnel or Goods
caused by epidemic or governmental actions, or

(e) any delay, impediment or prevention caused by or attributable to the
Employer, the Employer's Personnel, or the Employer's other
contractors.

If the Contractor considers himself to be entitled to an extension of the
Time for Completion, the Contractor shall give notice to the Project
Manager in accordance with Sub-Clause 20.1 [Contractor’s Claimg].
When determining each extension of time under Sub-Clause 20.1, the
Project Manager shall review previous determinations and may
increase, but shall not decrease, the total extension of time.

If the following conditions apply, namely:

(a) the Contractor has diligently followed the procedures laid down by
the relevant legally constituted public authorities in Tanzania,

(b) these authorities delay or disrupt the Contractor’ swork, and

(c) the delay or disruption was Unforeseeable, then this delay or
disruption will be considered as a cause of delay under sub-
paragraph (b) of Sub-Clause 8.4 [Extension of Time for
Completion].

If, at any time:

(@) actual progress is too dow to complete within the Time for
Completion, and/or

(b) progress has falen (or will fall) behind the current programme
under Sub-Clause 8.3 [Programme],

other than as a result of a cause listed in Sub-Clause 8.4 [Extension of

Time for Completion], then the Project Manager may instruct the

Contractor to submit, under Sub-Clause 8.3 [Programme], a revised

programme and supporting report describing the revised methods

which the Contractor proposes to adopt in order to expedite progress

and complete within the Time for Completion.

Unless the Project Manager notifies otherwise, the Contractor shall

adopt these revised methods, which may require increases in the

working hours and/or in the numbers of Contractor’s Personnel and/or
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Goods, at the risk and cost of the Contractor. If these revised methods
cause the Employer to incur additional costs, the Contractor shall
subject to notice under Sub-Clause 2.4 [Employer’s Claims] pay these
costs to the Employer, in addition to delay damages (if any) under Sub-
Clause 8.7 below.

Additional costs of revised methods, including acceleration measures,
instructed by the Project Manager to reduce delays resulting from
causes listed under Sub- Clause 8.4 [Extension of Time for
Completion] shall be paid by the Employer, without generating,
however, any other additional payment benefit to the Contractor.

If the Contractor fails to comply with Sub-Clause 8.2 [Time for
Completion], the Contractor shall be subject to notice under Sub-
Clause 2.4 [Employer’'s Claims] pay delay damages to the Employer
for this default. These delay damages shall be the sum stated in the
SCC, which shall be paid for every day which shall elapse between the
relevant Time for Completion and the date stated in the Taking-Over
Certificate. However, the total amount due under this Sub- Clause shall
not exceed the maximum amount of delay damages (if any) stated in
the SCC.

These delay damages shall be the only damages due from the
Contractor for such default, other than in the event of termination
under Sub-Clause 15.2 [Termination by Employer] prior to completion
of the Works. These damages shall not relieve the Contractor from his
obligation to complete the Works, or from any other duties, obligations
or responsibilities which he may have under the Contract

The Project Manager may at any time instruct the Contractor to

suspend progress of part or all of the Works. During such suspension,

the Contractor shall protect, store and secure such part or the Works
against any deterioration, loss or damage.

The Project Manager may also notify the cause for the suspension. If

and to the extent that the cause is notified and is the responsibility of

the Contractor, the following Sub-Clauses 8.9, 8.10 and 8.11 shall not
apply.

If the Contractor suffers delay and/or incurs Cost from complying with

the Project Manager’s instructions under Sub-Clause 8.8 [Suspension

of Work] and/or from resuming the work, the Contractor shall give
notice to the Project Manager and shall be entitled subject to Sub-

Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost, which shall be included in the Contract
Price.

After receiving this notice, the Project Manager shall proceed in

accordance with Sub-Clause 3.6 [Determinations] to agree or

determine these matters.

The Contractor shall not be entitled to an extension of time for, or to

payment of the Cost incurred in, making good the consequences of the

Contractor’'s faulty design, workmanship or materials, or of the

Contractor’s failure to protect, store or secure in accordance with Sub-

Clause 8.8 [Suspension of Work].

The Contractor shall be entitled to payment of the value (as at the date

of suspension) of Plant and/or Materials which have not been delivered

to Site, if:

(a) the work on Plant or delivery of Plant and/or Materials has been
suspended for more than 28 days, and

(b) the Contractor has marked the Plant and/or Materials as the
Employer’s property in accordance with the Project Manager's
instructions.
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If the suspension under Sub-Clause 8.8 [Suspension of Work] has
continued for more than 84 days, the Contractor may request the
Project Manager's permission to proceed. If the Project Manager does
not give permission within 28 days after being requested to do so, the
Contractor may, by giving notice to the Project Manager, treat the
suspension as an omission under Clause 13 [Variations and
Adjustments] of the affected part of the Works. If the suspension
affects the whole of the Works, the Contractor may give notice of
termination under Sub-Clause 16.2 [ Termination by Contractor].

After the permission or instruction to proceed is given, the Contractor
and the Project Manager shall jointly examine the Works and the Plant
and Materials affected by the suspension. The Contractor shall make
good any deterioration or defect in or loss of the Works or Plant or
Materials, which has occurred during the suspension after receiving
from the Project Manager an instruction to this effect under Clause 13
[Variations and Adjustments).
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9. TESTSON COMPLETION

9.1 Contractor’s 9.1.1 The Contractor shall carry out the Tests on Completion in accordance

Obligations with this Clause and Sub-Clause 7.4 [Testing], after providing the
documents in accordance with sub-paragraph (d) of Sub-Clause 4.1
[Contractor’s General Obligations].

9.1.2 The Contractor shall give to the Project Manager not less than 21 days
notice of the date after which the Contractor will be ready to carry out
each of the Tests on Completion. Unless otherwise agreed, Tests on
Completion shall be carried out within 14 days after this date, on such
day or days as the Project Manager shall instruct.

9.1.3 In considering the results of the Tests on Completion, the Project
Manager shall make allowances for the effect of any use of the Works
by the Employer on the performance or other characteristics of the
Works. As soon as the Works, or a Section, have passed any Tests on
Completion, the Contractor shall submit a certified report of the results
of these Tests to the Project Manager.

9.2 Delayed Tests 9.21 If the Tests on Completion are being unduly delayed by the Employer,
Sub-Clause 7.4 [Testing] (fifth paragraph) and/or Sub-Clause 10.3
[Interference with Tests on Completion] shall be applicable.

9.2.2 If the Tests on Completion are being unduly delayed by the Contractor,
the Project Manager may by notice require the Contractor to carry out
the Tests within 21 days after receiving the notice. The Contractor shall
carry out the Tests on such day or days within that period as the
Contractor may fix and of which he shall give notice to the Project
Manager.

9.2.3 If the Contractor fails to carry out the Tests on Completion within the
period of 21 days, the Employer's Personnel may proceed with the
Tests at the risk and cost of the Contractor. The Tests on Completion
shall then be deemed to have been carried out in the presence of the
Contractor and the results of the Tests shall be accepted as accurate.

9.3 Retesting 931 If the Works, or a Section, fail to pass the Tests on Completion, Sub-
Clause 7.5 [Rejection] shall apply, and the Project Manager or the
Contractor may require the failed Tests, and Tests on Completion on
any related work, to be repeated under the same terms and conditions.

9.4 Failureto Pass Tests 94.1 If the Works, or a Section, fail to pass the Tests on Completion
on Completion repeated under Sub-Clause 9.3 [Retesting], the Project Manager shall
be entitled to:

(a) order further repetition of Tests on Completion under Sub-Clause
9.3; if the failure deprives the Employer of substantially the whole
benefit of the Works or Section, reject the Works or Section (as the
case may be), in which event the Employer shall have the same
remedies as are provided in sub-paragraph (c) of Sub-Clause 11.4
[Failure to Remedy Defects]; or
(b) issue a Taking-Over Certificate, if the Employer so requests.
94.2 In the event of sub-paragraph (c), the Contractor shall proceed in
accordance with all other obligations under the Contract, and the
Contract Price shall be reduced by such amount as shall be appropriate
to cover the reduced value to the Employer as a result of this failure.
Unless the relevant reduction for this failure is stated (or its method of
calculation is defined) in the Contract, the Employer may require the
reduction to be (i) agreed by both Parties (in full satisfaction of this
failure only) and paid before this Taking-Over Certificate is issued, or
(ii) determined and paid under Sub-Clause 2.4 [Employer’s Claims]
and Sub-Clause 3.6 [Determinations].
10. EMPLOYER'STAKING OVER
10.1 Taking Over of the 10.1.1 Except as stated in Sub-Clause 9.4 [Failure to Pass Tests on
Worksand Sections Completion], the Works shall be taken over by the Employer when (i)
the Works have been completed in accordance with the Contract,
including the matters described in Sub-Clause 8.2 [Time for
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Completion] and except as alowed in sub-paragraph (a) below, and (ii)
a Taking-Over Certificate for the Works has been issued, or is deemed
to have been issued in accordance with this Sub-Clause.

The Contractor may apply by notice to the Project Manager for a

Taking-Over Certificate not earlier than 14 days before the Works will,

in the Contractor’s opinion, be complete and ready for taking over. If

the Works are divided into Sections, the Contractor may similarly
apply for aTaking-Over Certificate for each Section.

The Project Manager shall, within 28 days after receiving the

Contractor’ s application:

(@) issue the Taking-Over Certificate to the Contractor, stating the date
on which the Works or Section were completed in accordance with
the Contract, except for any minor outstanding work and defects
which will not substantially affect the use of the Works or Section
for their intended purpose (either until or whilst this work is
completed and these defects are remedied); or

(b) reject the application, giving reasons and specifying the work
required to be done by the Contractor to

(c) enable the Taking-Over Certificate to be issued. The Contractor
shall then complete this work before issuing a further notice under
this Sub-Clause.

If the Project Manager fails either to issue the Taking- Over Certificate
or to regject the Contractor’s application within the period of 28 days,
and if the Works or Section (as the case may be) are substantialy
completed in accordance with the Contract, the Taking-Over
Certificate shall be deemed to have been issued on the last day of that
period.

The Project Manager may, at the sole discretion of the Employer, issue
aTaking-Over Certificate for any part of the Permanent Works.

The Employer shall not use any part of the Works (other than as a
temporary measure which is either specified in the Contract or agreed
by both Parties) unless and until the Project Manager has issued a
Taking-Over Certificate for this part. However, if the Employer does
use any part of the Works before the Taking-Over Certificate isissued:
(a) the part which is used shall be deemed to have been taken over as
from the date on which it is used,
(b) the Contractor shall cease to be liable for the care of such part as
from this date, when responsibility shall pass to the Employer, and
(©) (c) if requested by the Contractor, the Project Manager shall issue a
Taking-Over Certificate for this part.
After the Project Manager has issued a Taking-Over Certificate for a
part of the Works, the Contractor shall be given the earliest opportunity
to take such steps as may be necessary to carry out any outstanding
Tests on Completion. The Contractor shall carry out these Tests on
Completion as soon as practicable before the expiry date of the relevant
Defects Notification Period.
If the Contractor incurs Cost as a result of the Employer taking over
and/or using a part of the Works, other than such use as is specified in
the Contract or agreed by the Contractor, the Contractor shall (i) give
notice to the Project Manager and (ii) be entitled subject to Sub-Clause
20.1 [Contractor’s Claims] to payment of any such Cost plus profit,
which shall be included in the Contract Price. After receiving this
notice, the Project Manager shall proceed in accordance with Sub-
Clause 3.6 [Determinations] to agree or determine this Cost and profit.
If a Taking-Over Certificate has been issued for a part of the Works
(other than a Section), the delay damages thereafter for completion of
the remainder of the Works shall be reduced. Similarly, the delay
damages for the remainder of the Section (if any) in which this part is
included shall also be reduced. For any period of delay after the date
stated in this Taking-Over Certificate, the proportional reduction in
these delay damages shall be calculated as the proportion which the
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value of the part so certified bears to the value of the Works or Section
(as the case may be) as a whole. The Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or
determine these proportions. The provisions of this paragraph shall
only apply to the daily rate of delay damages under Sub-Clause 8.7
[Delay Damages], and shall not affect the maximum amount of these
damages.

If the Contractor is prevented, for more than 14 days, from carrying out
the Tests on Completion by a cause for which the Employer is
responsible, the Employer shall be deemed to have taken over the
Works or Section (as the case may be) on the date when the Tests on
Completion would otherwise have been compl eted.

The Project Manager shall then issue a Taking-Over Certificate

accordingly, and the Contractor shal carry out the Tests on

Completion as soon as practicable, before the expiry date of the

Defects Notification Period. The Project Manager shall require the

Tests on Completion to be carried out by giving 14 days notice and in

accordance with the relevant provisions of the Contract.

If the Contractor suffers delay and/or incurs Cost as a result of this

delay in carrying out the Tests on Completion, the Contractor shall

give notice to the Project Manager and shall be entitled subject to Sub-

Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost-plus profit, which shall be included in the
Contract Price.

After receiving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or
determine these matters.

Except as otherwise stated in a Taking-Over Certificate, a certificate
for a Section or part of the Works shall not be deemed to certify
completion of any ground or other surfaces requiring reinstatement.
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11. DEFECTSLIABILITY

In order that the Works and Contractor’s Documents, and each Section,
shall be in the condition required by the Contract (fair wear and tear
excepted) by the expiry date of the relevant Defects Notification Period
or as soon as practicable thereafter, the Contractor shall:

(a) complete any work which is outstanding on the date stated in a
Taking-Over Certificate, within such reasonable time as is
instructed by the Project Manager, and

(b) execute all work required to remedy defects or damage, as may be
notified by (or on behalf of) the Employer on or before the expiry
date of the Defects Notification Period for the Works or Section
(as the case may be).

If a defect appears or damage occurs, the Contractor shall be notified

accordingly, by (or on behalf of) the Employer.

All work referred to in sub-paragraph (b) of Sub-Clause 11.1

[Completion of Outstanding Work and Remedying Defects] shall be

executed at the risk and cost of the Contractor, if and to the extent that

the work is attributable to:

(a) any design for which the Contractor is responsible,

(b) Plant, Materials or workmanship not being in accordance with the
Contract, or

(c) failure by the Contractor to comply with any other obligation.

If and to the extent that such work is attributable to any other cause, the

Contractor shall be notified promptly by (or on behalf of) the

Employer, and Sub-Clause 13.3 [V ariation Procedure] shall apply.

The Employer shall be entitled subject to Sub-Clause 2.4 [Employer’'s

Claimg] to an extension of the Defects Notification Period for the

Works or a Section if and to the extent that the Works, Section or a

major item of Plant (as the case may be, and after taking over) cannot

be used for the purposes for which they are intended by reason of a

defect or by reason of a damage attributable to the Contractor.

However, a Defects Notification Period shall not be extended by more

than two years.

If delivery and/or erection of Plant and/or Materials was suspended
under Sub-Clause 8.8 [Suspension of Work] or Sub-Clause 16.1
[Contractor's Entitlement to Suspend Work], the Contractor's
obligations under this Clause shall not apply to any defects or damage
occurring more than two years after the Defects Notification Period for
the Plant and/or Materials would otherwise have expired.

If the Contractor fails to remedy any defect or damage within a
reasonable time, a date may be fixed by (or on behalf of) the Employer,
on or by which the defect or damage is to be remedied. The Contractor
shall be given reasonable notice of this date.

If the Contractor fails to remedy the defect or damage by this notified
date and this remedial work was to be executed at the cost of the
Contractor under Sub-Clause 11.2 [Cost of Remedying Defects], the
Employer may (at his option):

(a) carry out the work himself or by others, in a reasonable manner and
a the Contractor's cost, but the Contractor shall have no
responsibility for this work; and the Contractor shall subject to
Sub- Clause 2.4 [Employer's Claims] pay to the Employer the
costs reasonably incurred by the Employer in remedying the defect
or damage;

(b) require the Project Manager to agree or determine a reasonable
reduction in the Contract Price in accordance with Sub-Clause 3.6
[Determinations]; or

(c) if the defect or damage deprives the Employer of substantially the
whole benefit of the Works or any major part of the Works,
terminate the Contract as a whole, or in respect of such major part
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which cannot be put to the intended use. Without prejudice to any
other rights, under the Contract or otherwise, the Employer shall
then be entitled to recover all sums paid for the Works or for such
part (as the case may be), plus financing costs and the cost of
dismantling the same, clearing the Site and returning Plant and
Materials to the Contractor.

If the defect or damage cannot be remedied expeditiously on the Site
and the Employer gives consent, the Contractor may remove from the
Site for the purposes of repair such items of Plant as are defective or
damaged. This consent may require the Contractor to increase the
amount of the Performance Security by the full replacement cost of
these items, or to provide other appropriate security.

If the work of remedying of any defect or damage may affect the
performance of the Works, the Project Manager may require the
repetition of any of the tests described in the Contract. The requirement
shall be made by notice within 28 days after the defect or damage is
remedied.

These tests shall be carried out in accordance with the terms applicable
to the previous tests, except that they shall be carried out at the risk and
cost of the Party liable, under GCC 11.2 [Cost of Remedying Defects],
for the cost of the remedial work.

Until the Performance Certificate has been issued, the Contractor shall
have such right of access to the Works as is reasonably required in
order to comply with this Clause, except as may be inconsistent with
the Employer’ s reasonable security restrictions.

The Contractor shall, if required by the Project Manager, search for the
cause of any defect, under the direction of the Project Manager. Unless
the defect is to be remedied at the cost of the Contractor under Sub-
Clause 11.2 [Cost of Remedying Defects], the Cost of the search plus
profit shall be agreed or determined by the Project Manager in
accordance with Sub-Clause 3.6 [Determinations] and shall be included
in the Contract Price.

Performance of the Contractor’s obligations shall not be considered to
have been completed until the Project Manager has issued the
Performance Certificate to the Contractor, stating the date on which the
Contractor completed his obligations under the Contract.

The Project Manager shall issue the Performance Certificate within 28
days after the latest of the expiry dates of the Defects Notification
Periods, or as soon thereafter as the Contractor has supplied al the
Contractor's Documents and completed and tested all the Works,
including remedying any defects. A copy of the Performance
Certificate shall beissued to the Employer.

Only the Performance Certificate shall be deemed to constitute
acceptance of the Works.

After the Performance Certificate has been issued, each Party shall
remain liable for the fulfilment of any obligation which remains
unperformed at that time. For the purposes of determining the nature
and extent of unperformed obligations, the Contract shall be deemed to
remain in force.

Upon receiving the Performance Certificate, the Contractor shall
remove any remaining Contractor's Equipment, surplus material,
wreckage, rubbish and Temporary Works from the Site.

If al these items have not been removed within 28 days after receipt by
the Contractor of the Performance Certificate, the Employer may sell
or otherwise dispose of any remaining items. The Employer shall be
entitled to be paid the costs incurred in connection with, or attributable
to, such sale or disposal and restoring the Site

Any balance of the moneys from the sale shal be paid to the
Contractor. If these moneys are less than the Employer’'s costs, the
Contractor shall pay the outstanding balance to the Employer.
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The Works shall be measured, and valued for payment, in accordance
with this Clause. The Contractor shall show in each application under
Sub-Clauses 14.3 [Application for Interim Payment Certificates], 14.10
[Statement at Completion], and 14.11 [Application for Final Payment
Certificate] the quantities and other particulars detailing the amounts
which he considers to be entitled under the Contract. Whenever the
Project Manager requires any part of the Works to be measured,
reasonable notice shall be given to the Contractor’'s Representative,
who shall:

(a) promptly either attend or send another qualified representative to

assist the Project Manager in making the measurement, and
(b) supply any particulars requested by the Project Manager.

If the Contractor fails to attend or send a representative, the
measurement made by (or on behalf of) the Project Manager shall be
accepted as accurate.

Except as otherwise stated in the Contract, wherever any Permanent
Works are to be measured from records, these shall be prepared by the
Project Manager. The Contractor shall, as and when requested, attend
to examine and agree the records with the Project Manager, and shall
sign the same when agreed. If the Contractor does not attend, the
records shall be accepted as accurate.

If the Contractor examines and disagrees the records, and/or does not
sign them as agreed, then the Contractor shall give notice to the Project
Manager of the respects in which the records are asserted to be
inaccurate. After receiving this notice, the Project Manager shal
review the records and either confirm or vary them and certify the
payment of the undisputed part. If the Contractor does not so give
notice to the Project Manager within 14 days after being requested to
examine the records, they shall be accepted as accurate.
Except as otherwise stated in the Contract and notwithstanding local
practice:
(a) measurement shall be made of the net actual quantity of each item
of the Permanent Works, and
(b) the method of measurement shall be in accordance with the Bill of
Quantities or other applicable Schedules.
Except as otherwise stated in the Contract, the Project Manager shall
proceed in accordance with Sub-Clause3.6 [ Determinations] to agree or
determine the Contract rice by evaluating each item of work, applying
the measurement agreed or determined in accordance with the above
Sub-Clauses 12.1 and 12.2 and the appropriate rate or price for the
item.
For each item of work, the appropriate rate or price for the item shall
be the rate or price specified for such item in the Contract or, if thereis
no such item, specified for similar work.
Any item of work included in the Bill of Quantities for which no rate
or price was specified shall be considered asincluded in other rates and
pricesin the Bill of Quantities and will not be paid for separately.

However, a new rate or price shall be appropriate for an item of work

if:

(@) (i) the measured quantity of the item is changed by more than 25%
from the quantity of this item in the Bill of Quantities or other
Schedule, (ii) this change in quantity multiplied by such specified
rate for this item exceeds 0.25% of the Accepted Contract Amount,
(iii)this change in quantity directly changes the Cost per unit
quantity of this item by more than 1%, and (iv) this item is not
specified in the Contract as a “fixed rate item”;

(b) (i) the work is instructed under Clause 13 [Variations and
Adjustments], (ii) no rate or price is specified in the Contract for
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this item, and (iii)no specified rate or price is appropriate because
the item of work is not of similar character, or is not executed
under similar conditions, as any item in the Contract.

12.35 Each new rate or price shal be derived from any relevant rates or
prices in the Contract, with reasonable adjustments to take account of
the matters described in sub-paragraph (a) and/or (b), as applicable. If
no rates or prices are relevant for the derivation of a new rate or price,
it shall be derived from the reasonable Cost of executing the work,
together with profit, taking account of any other relevant matters.

12.3.6 Until such time as an appropriate rate or price is agreed or determined,
the Project Manager shall determine a provisiona rate or price for the
purposes of Interim Payment Certificates as soon as the concerned
Works commences.

12.4 Omissions 1241 Whenever the omission of any work forms part (or al) of a Variation,
the value of which has not been agreed, if:

(a) the Contractor will incur (or has incurred) cost which, if the work
had not been omitted, would have been deemed to be covered by a
sum forming part of the Accepted Contract Amount;

(b) the omission of the work will result (or has resulted) in this sum not
forming part of the Contract Price; and

(c) this cost is not deemed to be included in the evaluation of any
substituted work; then the Contractor shall give notice to the
Project Manager accordingly, with supporting particulars. Upon
recelving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or
determine this cost, which shall be included in the Contract Price.

13. VARIATIONS AND ADJUSTMENTS
13.1 Right to Vary 1311 Variations may be initiated by the Project Manager at any time prior to
issuing the Taking-Over Certificate for the Works, either by an
instruction or by arequest for the Contractor to submit a proposal.

13.1.2 The Contractor shall execute and be bound by each Variation, unless
the Contractor promptly gives notice to the Project Manager stating
(with supporting particulars) that (i) the Contractor cannot readily
obtain the Goods required for the Variation, or (ii) such Variation
triggers a substantial change in the sequence or progress of the Works.
Upon receiving this notice, the Project Manager shall cancel, confirm
or vary the instruction.
13.1.3 Each Variation may include:
(a) changes to the quantities of any item of work included in the
Contract (however, such changes do not necessarily constitute a
Variation),
(b) changes to the quality and other characteristics of any item of work,
(c) changes to the levels, positions and/or dimensions of any part of the
Works,
(d) omission of any work unlessit isto be carried out by others,
(e) any additional work, Plant, Materials or services necessary for the
Permanent Works, including any associated Tests on Completion,
boreholes and other testing and exploratory work, or
(f) changes to the sequence or timing of the execution of the Works.

13.1.4 The Contractor shall not make any alteration and/or modification of the
Permanent Works, unless and until the Project Manager instructs or
approves aVariation.
13.2 Value Engineering 13.21 The Contractor may, at any time, submit to the Project Manager a
written proposal which (in the Contractor's opinion) will, if adopted,
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13.3 Variation Procedure

13.4 Payment in
Applicable Currencies

13.5 Provisional Sums

13.2.2

13.2.3

1331

13.3.2

13.3.3

13.34

134.1

1351

(i) accelerate completion, (ii) reduce the cost to the Employer of
executing, maintaining or operating the Works, (iii) improve the
efficiency or value to the Employer of the completed Works, or (iv)
otherwise be of benefit to the Employer.

The proposal shall be prepared at the cost of the Contractor and shall
include the items listed in Sub Clause 13.3 [V ariation Procedure].

If a proposal, which is approved by the Project Manager, includes a
change in the design of part of the Permanent Works, then unless
otherwise agreed by both Parties:

(a) the Contractor shall design this part, sub-paragraphs (a) to (d) of
Sub-Clause 4.1 [Contractor's General Obligations] shall apply, and

(b) if this change results in areduction in the contract value of this part,
the Project Manager shall proceed in accordance with Sub-Clause
3.6 [Determinations] to agree or determine a fee, which shall be
included in the Contract Price. This fee shall be half (50%) of the
difference between the following amounts: (i) such reduction in
contract value, resulting from the change, excluding adjustments
under Sub Clause 13.7 [Adjustments for Changes in Legislation]
and Sub-Clause 13.8 [Adjustments for Changes in Cost], and (ii)
the reduction (if any) in the value to the Employer of the varied
works, taking account of any reductions in quality, anticipated life
or operationa efficiencies. However, if amount (i) is less than
amount (i), there shall not be afee.

If the Project Manager requests a proposal, prior to instructing a

Variation, the Contractor shall respond in writing as soon as

practicable, either by giving reasons why he cannot comply (if this is

the case) or by submitting:

(@) a description of the proposed work to be performed and a
programme for its execution,

(b) the Contractor‘s proposal for any necessary modifications to the
programme according to Sub[1]Clause 8.3 [Programme] and to the
Time for Completion, and (c) the Contractor's proposal for
evaluation of the Variation.

The Project Manager shall, as soon as practicable after receiving such
proposal (under Sub-Clause 13.2 [Vaue Engineering] or otherwise),
respond with approval, disapproval or comments. The Contractor shall
not delay any work whilst awaiting a response.

Each instruction to execute a Variation, with any requirements for the
recording of Costs, shall be issued by the Project Manager to the
Contractor, who shall acknowledge receipt

Each Variation shall be evaluated in accordance with Clause 12
[Measurement and Evaluation], unless the Project Manager instructs or
approves otherwise in accordance with this Clause.

If the Contract provides for payment of the Contract Price in more than
one currency, then whenever an adjustment is agreed, approved or
determined as stated above, the amount payable in each of the
applicable currencies shall be specified. For this purpose, reference
shall be made to the actual or expected currency proportions of the
Cost of the varied work, and to the proportions of various currencies
specified for payment of the Contract Price.

Each Provisiona Sum shal only be used, in whole or in part, in

accordance with the Project Manager's instructions, and the Contract

Price shall be adjusted accordingly. The tota sum paid to the

Contractor shall include only such amounts, for the work, supplies or

services to which the Provisional Sum relates, as the Project Manager

shall have instructed. For each Provisional Sum, the Project Manager
may instruct:

(a) work to be executed (including Plant, Materials or services to be
supplied) by the Contractor and valued under Sub-Clause 13.3
[Variation Procedure]; and/or

(b) Plant, Materias or services to be purchased by the Contractor, from
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13.6 Daywork

13.7 Adjustmentsfor
Changesin Legidation

13.5.2

13.5.3

13.6.1

13.6.2

13.6.3

13.6.4

13.7.1

13.7.2

13.7.3

a nominated Subcontractor (as defined in Clause 5 [Nominated
Subcontractors]) or otherwise; and for which there shall be
included in the Contract Price: (i) the actual amounts paid (or due
to be paid) by the Contractor, and (ii) a sum for overhead charges
and profit, calculated as a percentage of these actual amounts by
applying the relevant percentage rate (if any) stated in the
appropriate Schedule. If there is no such rate, the percentage rate
stated in the SCC shall be applied.
The Contractor shall, when required by the Project Manager, produce
guotations, invoices, vouchers and accounts or receipts in
substantiation.
The Provisional Sum shall be used to cover the Employer's share of the
DARB members' fees and expenses, in accordance with Clause 20. No
prior instruction of the Project Manager shall be required with respect
to the work of the DARB. The Contractor shall submit the DARB
members' invoices and satisfactory evidence of having paid 100% of
such invoices as part of the substantiation of those Statements
submitted under Sub-Clause 14.3 [Application for Interim Payment
Certificates]

For work of a minor or incidental nature, the Project Manager may

instruct that a Variation shall be executed on a daywork basis. The

work shall then be valued in accordance with the Daywork Schedule

included in the Contract, and the following procedure shall apply. If a

Daywork Schedule is not included in the Contract, this Sub-Clause

shall not apply.

Before ordering Goods for the work, the Contractor shall submit

quotations to the Project Manager. When applying for payment, the

Contractor shall submit invoices, vouchers and accounts or receipts for

any Goods.

Except for any items for which the Daywork Schedule specifies that

payment is not due, the Contractor shall deliver each day to the Project

Manager accurate statements in duplicate which shall include the

following details of the resources used in executing the previous day’s

work:

(a) the names, occupations and time of Contractor’s Personnel,

(b) the identification, type and time of Contractor’'s Equipment and
Temporary Works, and

(c) the quantities and types of Plant and Materials used.

One copy of each statement will, if correct, or when agreed, be signed
by the Project Manager and returned to the Contractor. The Contractor
shall then submit priced statements of these resources to the Project
Manager, prior to their inclusion in the next Statement under Sub-
Clause 14.3 [Application for Interim Payment Certificates].

The Contract Price shall be adjusted to take account of any increase or
decrease in Cost resulting from a change in the Laws of Tanzania
(including the introduction of new Laws and the repea or modification
of existing Laws) or in the judicia or official governmental
interpretation of such Laws, made after the Base Date, which affect the
Contractor in the performance of obligations under the Contract.

If the Contractor suffers (or will suffer) delay and/or incurs (or will
incur) additional Cost as a result of these changes in the Laws or in
such interpretations, made after the Base Date, the Contractor shall
give notice to the Project Manager and shall be entitled subject to Sub-
Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and

(b) payment of any such Cost, which shall be included in the Contract
Price.

After receiving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or

118



13.8 Adjustmentsfor
Changesin Cost

13.7.4

13.8.1

13.8.2

13.8.3

13.84

determine these matters.
Notwithstanding the foregoing, the Contractor shall not be entitled to
such an extension of time if the same shall already have been taken into
account in determining an extension and such Cost shall not be
separately paid if the same shall already have been taken into account
in the indexing of any inputs to the table of adjustment data in
accordance with the provisions of Sub-Clause 13.8.
In this Sub-Clause, “table of adjustment data’ means the completed
table of adjustment data for local and foreign currencies included in the
Schedules. If there is no such table of adjustment data, this Sub-Clause
shall not apply.
If this Sub-Clause applies, the amounts payable to the Contractor shall
be adjusted for rises or falls in the cost of labour, Goods and other
inputs to the Works, by the addition or deduction of the amounts
determined by the formulae prescribed in this Sub-Clause. To the
extent that full compensation for any rise or fall in Costs is not covered
by the provisions of this or other Clauses, the Accepted Contract
Amount shall be deemed to have included amounts to cover the
contingency of other rises and fallsin costs.
The adjustment to be applied to the amount otherwise payable to the
Contractor, as valued in accordance with the appropriate Schedule and
certified in Payment Certificates, shall be determined from formulae
for each of the currencies in which the Contract Price is payable. No
adjustment is to be applied to work valued on the basis of Cost or
current prices. The formulae shall be of the following general type:
Pn=a+ bLn/Lo + cEn/Eot+ dMn/Mo +......
where:
“Pn” is the adjustment multiplier to be applied to the estimated
contract value in the relevant currency of the work carried out in
period “n”, this period being a month unless otherwise stated in the
SCC;
“a isafixed coefficient, stated in the relevant table of adjustment
data, representing the non-adjustable portion in contractua
payments;
“b", “c", "d’", ... are coefficients representing the estimated
proportion of each cost element related to the execution of the
Works, as stated in the relevant table of adjustment data; such
tabulated cost elements may be indicative of resources such as
labour, equipment and materials;
“Ln", “En", “Mn”, ... are the current cost indices or reference
prices for period “n”, expressed in the relevant currency of
payment, each of which is applicable to the relevant tabulated cost
element on the date 30 days prior to the last day of the period (to
which the particular Payment Certificate relates); and
“Lo”, “E0”, “MO0”, ... are the base cost indices or reference prices,
expressed in the relevant currency of payment, each of which is
applicable to the relevant tabulated cost element on the Base Date.
If the currency in which the Contract Price PO is expressed is
different from the currency of the indices, a correction factor will
be applied to avoid incorrect adjustments of the Contract Price.
The correction factor shall be: Z0/Zn, where:
Z0 =the number of units of currency of the origin of the indices
which equal to one unit of the currency of the Contract Price on the
Base date, and
“Lo”, “E0”, “MO0”, ... are the base cost indices or reference prices,
expressed in the relevant currency of payment, each of which is
applicable to the relevant tabulated cost el ement on the Base Date.
The cost indices or reference prices stated in the table of adjustment
data shall be used. If their source is in doubt, it shall be determined by
the Project Manager. For this purpose, reference shall be made to the
values of the indices at stated dates (quoted in the fourth and fifth
columns respectively of the table) for the purposes of clarification of
the source; athough these dates (and thus these values) may not
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1385

13.8.6

13.8.7

13.8.8

correspond to the base cost

indices.

In cases where the “currency of index” (stated in the

table) is not the relevant currency of payment, each index shall be
converted into the relevant currency of payment at the selling rate,
established by the central bank of Tanzania, of this relevant currency
on the above date for which the index is required to be applicable.

Until such time as each current cost index is available, the Project
Manager shall determine a provisional index for the issue of Interim
Payment Certificates. When a current cost index is available, the
adjustment shall be

recalculated accordingly.

If the Contractor fails to complete the Works within the

Time for Completion, adjustment of prices thereafter shall be made
using either (i) each index or price applicable on the date 49 days prior
to the expiry of the Time for Completion of the Works, or (ii) the
current index or price: whichever is more favourable to the Employer.

The weightings (coefficients) for each of the factors of

cost stated in the table(s) of adjustment data shall only be adjusted if
they have been rendered unreasonable,

unbalanced or inapplicable, as aresult of Variations.
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14. Contract Price and Payment

141 TheContract Price  14.1.1 Unless otherwise stated in the SCC:

(a) the Contract Price shall be agreed or determined under Sub-Clause
12.3 [Evaluation] and be subject to adjustments in accordance
with the Contract;

(b) the Contractor shall pay all taxes, duties and fees required to be paid
by him under the Contract, and the Contract Price shall not be
adjusted for any of these costs except as stated in Sub-Clause 13.7
[Adjustments for Changesin Legidation];

(c) any quantities which may be set out in the Bill of Quantities or other
Schedule are estimated quantities and are not to be taken as the
actual and correct quantities: (i) of the Works which the
Contractor is required to execute, or (ii) for the purposes of Clause
12 [Measurement and Evaluation]; and

(d) the Contractor shall submit to the Project Manager, within 28 days
after the Commencement Date, a proposed breakdown of each
lump sum price in the Schedules. The Project Manager may take
account of the breakdown when preparing Payment Certificates,
but shall not be bound by it.

14.2 Advance Payment 1421 The Employer shall make an advance payment, as an interest-free loan
for mobilisation and cash flow support, when the Contractor submits a
guarantee in accordance with this Sub-Clause. The total advance
payment, the number and timing of instalments (if more than one), and
the applicable currencies and proportions, shall be as stated in the SCC.

14.2.2 Unless and until the Employer receives this guarantee, or if the tota
advance payment is not stated in the SCC, this Sub-Clause shall not
apply.

14.2.3 The Project Manager shall deliver to the Employer and to the Contractor

an Interim Payment Certificate for the advance payment or its first
instalment after receiving a Statement (under Sub-Clause 14.3
[Application for Interim Payment Certificates]) and after the Employer
receives (i) the Performance Security in accordance with Sub-Clause 4.2
[Performance Security] and (ii) a guarantee in amounts and currencies
equal to the advance payment. This guarantee shall be issued by an
entity and from within a country (or other jurisdiction) approved by the
Employer, and shall be in the form annexed to the SCC or in another
form approved by the Employer.

14.2.4 The Contractor shall ensure that the guarantee is valid and enforceable
until the advance payment has been repaid, but its amount shall be
progressively reduced by the amount repaid by the Contractor as
indicated in the Payment Certificates. If the terms of the guarantee
specify its expiry date, and the advance payment has not been repaid by
the date 28 days prior to the expiry date, the Contractor shall extend the
validity of the guarantee until the advance payment has been repaid.

14.2.5 Unless stated otherwise in the SCC, the advance payment shall be repaid
through percentage deductions from the interim payments determined by
the Project Manager in accordance with Sub- Clause 14.6 [Issue of
Interim Payment Certificates|, asfollows:

(a) deductions shall commence in the next interim Payment Certificate
following that in which the total of all certified interim payments
(excluding the advance payment and deductions and repayments
of retention) exceeds 30 percent of the Accepted Contract Amount
Less Provisional Sums; and

(b) deductions shall be made at the amortisation rate stated in the SCC
of the amount of each Interim Payment Certificate (excluding the
advance payment and deductions for its repayments as well as
deductions for retention money) in the currencies and proportions
of the advance payment until such time as the advance payment
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14.2.6
14.3 Application for 1431
Interim Payment
Certificates

14.3.2

has been repaid; provided that the advance payment shall be
completely repaid prior to the time when 90 per cent (90%) of the
Accepted Contract Amount less Provisional Sums has been
certified for payment.

If the advance payment has not been repaid prior to the issue of the
Taking-Over Certificate for the Works or prior to termination under
Clause 15 [Termination by Employer], Clause 16 [Suspension and
Termination by Contractor] or Clause 19 [Force Mgeure] (as the case
may be), the whole of the balance then outstanding shall immediately
become due and in case of termination under Clause 15 [Termination by
Employer] and Sub-Clause 19.6 [Optional Termination, Payment and
Release], payable by the Contractor to the Employer.

The Contractor shall submit a Statement in six copies to the Project
Manager after the end of each month, in a form approved by the Project
Manager, showing in detail the amounts to which the Contractor
considers himself to be entitled, together with supporting documents
which shall include the report on the progress during this month in
accordance with Sub- Clause 4.21 [Progress Reports).

The Statement shall include the following items, as applicable, which

shall be expressed in the various currencies in which the Contract Price

is payable, in the sequence listed:

a) the estimated contract value of the Works executed and the
Contractor's Documents produced up to the end of the month
(including Variations but excluding items described in sub-
paragraphs (b) to (g) below);

b) any amounts to be added and deducted for changes in legidation and
changes in cost, in accordance with Sub-Clause 13.7 [Adjustments
for Changes in Legidation] and Sub-Clause 13.8 [Adjustments for
Changesin Cost];

c¢) any amount to be deducted for retention, calculated by applying the
percentage of retention stated in the SCC to the total of the above
amounts, until the amount so retained by the Employer reaches the
limit of Retention Money (if any) stated in the SCC;

d) any amounts to be added for the advance payment and (if more than
one instalment) and to be deducted for its repayments in accordance
with Sub-Clause 14.2 [Advance Payment];

€) any amounts to be added and deducted for Plant and Materials in
accordance with Sub- Clause 14.5 [Plant and Materials intended for
the Works];

f) any other additions or deductions which may have become due under
the Contract or otherwise, including those under Clause 20 [Claims,
Disputes and Arbitration]; and

g) (g) the deduction of amounts certified in al previous Payment
Certificates.
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14.4 Schedule of 144.1
Payments

14.4.2

145 Plant and Materials 14.5.1
intended for the Works

145.2

If the Contract includes a schedule of payments specifying the
instalments in which the Contract Price will be paid, then unless
otherwise stated in this schedule:

(a) the instalments quoted in this schedule of payments shall be the
estimated contract values for the purposes of sub-paragraph (@) of
Sub- Clause 14.3 [Application for Interim Payment Certificates];

(b) Sub-Clause 14.5 [Plant and Materials intended for the Works] shall
not apply; and

(c) if these instaments are not defined by reference to the actua
progress achieved in executing the Works, and if actual progressis
found to be less or more than that on which this schedule of
payments was based, then the Project Manager may proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or
determine revised instalments, which shall take account of the
extent to which progress is less or more than that on which the
instal ments were previously based.

If the Contract does not include a schedule of payments, the Contractor
shall submit non- binding estimates of the payments which he expects to
become due during each quarterly period. The first estimate shall be
submitted within 42 days after the Commencement Date. Revised
estimates shall be submitted at quarterly intervals, until the Taking-Over
Certificate has been issued for the Works.

If this Sub-Clause applies, Interim Payment Certificates shall include,
under sub-paragraph(e) of Sub-Clause 14.3, (i) an amount for Plant and
Materials which have been sent to the Site for incorporation in the
Permanent Works, and (ii) a reduction when the contract value of such
Plant and Materials is included as part of the Permanent Works under
sub-paragraph (a) of Sub- Clause 14.3 [Application for Interim Payment
Certificates).

If the lists referred to in sub-paragraphs (b)(i) or (c)(i) below are not
included in the SCC, this Sub-Clause shall not apply. The Project
Manager shall determine and certify each addition if the following
conditions are satisfied:

(a) the Contractor has:

(i)kept satisfactory records (including the orders, receipts, Costs and
use of Plant and Materials) which are available for inspection,
and

(i) submitted a statement of the Cost of acquiring and delivering the
Plant and Materials to the Site, supported by satisfactory
evidence; and either:

(b) the relevant Plant and Materias:

(i) are those listed in the Schedules for payment when shipped,

(ii) have been shipped to Tanzania, en route to the Site, in
accordance with the Contract; and

(iii) are described in a clean shipped bill of lading or other evidence
of shipment, which has been submitted to the Project Manager
together with evidence of payment of freight and insurance,
any other documents reasonably required, and a bank
guarantee in a form and issued by an entity approved by the
Employer in amounts and currencies equa to the amount due
under this Sub- Clause: this guarantee may be in asimilar form
to the form referred to in Sub-Clause 14.2 [Advance Payment]
and shal be valid until the Plant and Materials are properly
stored on Site and protected against loss, damage or
deterioration; or

(c) the relevant Plant and Materials: (i) are those listed in the Schedules
for payment when delivered to the Site, and have been delivered to
and are properly stored on the Site, are protected against loss,
damage or deterioration, and appear to be in accordance with the
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14.6 Issue of Interim
Payment Certificates

1453

1454

146.1

14.6.2

14.6.3

Contract.

The additional amount to be certified shall be the equivalent of eighty
percent of the Project Manager's determination of the cost of the Plant
and Materias (including delivery to Site), taking account of the
documents mentioned in this Sub-Clause and of the contract value of the
Plant and Materials.

The currencies for this additional amount shall be the same as those in
which payment will become due when the contract value is included
under sub-paragraph (a) of Sub-Clause 14.3 [Application for Interim
Payment Certificates]. At that time, the Payment Certificate shal
include the applicable reduction which shall be equivalent to, and in the
same currencies and proportions as, this additional amount for the
relevant Plant and Materials.

No amount will be certified or paid until the Employer has received and
approved the Performance Security. Thereafter, the Project Manager
shall, within 28 days after receiving a Statement and supporting
documents, deliver to the Employer and to the Contractor an Interim
Payment Certificate which shall state the amount which the Project
Manager fairly determines to be due, with all supporting particulars for
any reduction or withholding made by the Project Manager on the
Statement.

However, prior to issuing the Taking-Over Certificate for the Works, the
Project Manager shal not be bound to issue an Interim Payment
Certificate in an amount which would (after retention and other
deductions) be less than the minimum amount of Interim Payment
Certificates (if any) stated in the SCC. In this event, the Project Manager
shall give notice to the Contractor accordingly.

An Interim Payment Certificate shall not be withheld for any other

reason, although:

(@) if anything supplied or work done by the Contractor is not in
accordance with the Contract, the cost of rectification or
replacement may be withheld until rectification or replacement has
been completed; and/or

(b) if the Contractor was or is failing to perform any work or obligation
in accordance with the Contract, and had been so natified by the
Project Manager, the value of this work or obligation may be
withheld until the work or obligation has been performed.

(c) if the Contractor was, or is, failing to perform any ES obligations or
work under the Contract, the value of this work or obligation, as
determined by the Engineer, may be withheld until the work or
obligation has been performed, and/or the cost of rectification or
replacement, as determined by the Project Manager, may be
withheld until rectification or replacement has been completed.
Failure to perform includes, but is not limited to the following: (i)
failure to comply with any ES obligations or work described in the
Works Requirements which may include: working outside site
boundaries, excessive dust, damage to offsite vegetation, pollution
of water courses from oils or sedimentation, contamination of land
e.g. from oils, human waste, damage to archaeology or cultural
heritage features, air pollution as a result of unauthorized and/or
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14.7 Payment

14.8 Delayed Payment

14.9 Payment of
Retention M oney

14.6.4

1471

14.7.2

1481

14.8.2

14.8.3

1491

inefficient combustion; (ii)failure to regularly review C-ESMP
and/or update it in a timely manner to address emerging ES issues,
or anticipated risks or impacts; (iii) failure to implement the C-
ESMP e.g. failure to provide required training or sensitization; (iv)
failing to have appropriate consents/permits prior to undertaking
Works or related activities; (v) failure to submit ES report/s, or
failure to submit such reports in a timely manner; (vi) failure to
implement remediation as instructed by the Project Manager within
the specified timeframe (eg. remediation addressing non-
compliance/s).”

The Project Manager may in any Payment Certificate make any
correction or modification that should properly be made to any previous
Payment Certificate. A Payment Certificate shall not be deemed to
indicate the Project Manager's acceptance, approval, consent or
sati sfaction.

The Employer shall pay to the Contractor:

() the first instalment of the advance payment within 42 days after
issuing the Letter of Acceptance or within 21 days after receiving
the documents in accordance with Sub- Clause 4.2 [Performance
Security] and Sub- Clause 14.2 [Advance Payment], whichever is
later;

(b) the amount certified in each Interim Payment Certificate within 56
days after the Project Manager receives the Statement and
supporting documents, and

(c) the amount certified in the Final Payment Certificate within 56 days
after the Employer receives this Payment Certificate

Payment of the amount due in each currency shall be made into the bank
account, nominated by the Contractor, in the payment country (for this
currency) specified in the Contract.

If the Contractor does not receive payment in accordance with Sub-
Clause 14.7 [Payment], the Contractor shall be entitled to receive
financing charges compounded monthly on the amount unpaid during
the period of delay. This period shall be deemed to commence on the
date for payment specified in Sub- Clause 14.7 [Payment], irrespective
(in the case of its sub- paragraph (b)) of the date on which any Interim
Payment Certificate isissued.

Unless otherwise stated in the SCC, these financing charges shall be
caculated at the annual rate of three percentage points above the
discount rate of the central bank in the country of the currency of
payment, or if not available, the interbank offered rate, and shall be paid
in such currency.

The Contractor shall be entitled to this payment without formal notice or
certification, and without prejudice to any other right or remedy.

When the Taking-Over Certificate has been issued for the Works, the
first half of the Retention Money shall be certified by the Project
Manager for payment to the Contractor.
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If a Taking-Over Certificate is issued for a Section or part of the Works,
a proportion of the Retention Money shall be certified and paid. This
proportion shall be half (50%) of the proportion calculated by dividing
the estimated contract value of the Section or part, by the estimated final
Contract Price.

Promptly after the latest of the expiry dates of the Defects Notification
Periods, the outstanding balance of the Retention Money shall be
certified by the Project Manager for payment to the Contractor. If a
Taking- Over Certificate was issued for a Section, a proportion of the
second half of the Retention Money shall be certified and paid promptly
after the expiry date of the Defects Notification Period for the Section.
This proportion shall be half (50%) of the proportion calculated by
dividing the estimated contract value of the Section by the estimated
final Contract Price.

However, if any work remains to be executed under Clause 11 [Defects
Liability], the Project Manager shall be entitled to withhold certification
of the estimated cost of thiswork until it has been executed.

When calculating these proportions, no account shall be taken of any
adjustments under Sub- Clause 13.7 [Adjustments for Changes in
Legidation] and Sub- Clause 13.8 [Adjustments for Changesin Cost].

When the Taking-Over Certificate has been issued for the Works and the
first half of the Retention Money has been certified for payment by the
Engineer, the Contractor shall be entitled to substitute a guarantee, in the
form annexed to the Particular Conditions or in another form approved
by the Employer and issued by a reputable bank or financia institution
selected by the Contractor, for the second half of the Retention Money.
The Contractor shall ensure that the guarantee is in the amounts and
currencies of the second half of the Retention Money and is valid and
enforceable until the Contractor has executed and completed the Works
and remedied any defects, as specified for the Performance Security and,
if applicable, an ES Performance Security in Sub-Clause 4.2.

On receipt by the Employer of the required guarantee, the Engineer shall
certify and the Employer shall pay the second half of the Retention
Money. The release of the second half of the Retention Money against a
guarantee shall then be in lieu of the release after the latest of the expiry
dates of the Defects Notification Periods. The Employer shall return the
guarantee to the Contractor within 21 days after receiving a copy of the
Performance Certificate.

If the Performance Security and, if applicable, an ES Performance
Security required under Sub- Clause 4.2 is in the form of a demand
guarantee, and the amount guaranteed under them when the Taking-
Over Certificate isissued is more than half of the Retention Money, then
the Retention Money guarantee will not be required. If the amount
guaranteed under the Performance Security and, if applicable, an ES
Performance Security, when the Taking-Over Certificate isissued is less
than half of the Retention Money, the Retention Money guarantee will
only be required for the difference between half of the Retention Money
and the amount guaranteed under the Performance Security and, if
applicable, an ES Performance Security

Within 84 days after receiving the Taking-Over Certificate for the
Works, the Contractor shall submit to the Project Manager six copies of
a Statement at completion with supporting documents, in accordance
with Sub-Clause 14.3 [Application for Interim Payment Certificates],
showing:

(a) the value of al work done in accordance with the Contract up to the

date stated in the Taking-Over Certificate for the Works,
(b) any further sums which the Contractor considers to be due, and
(c) an estimate of any other amounts which the Contractor considers will
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become due to him under the Contract. Estimated amounts shall be
shown separately in this Statement at completion.

The Project Manager shall then certify in accordance with Sub-Clause

14.6 [Issue of Interim Payment Certificates].

Within 56 days after receiving the Performance Certificate, the

Contractor shall submit, to the Project Manager, six copies of a draft

final statement with supporting documents showing in detail in a form

approved by the Project Manager:

(a) the value of all work done in accordance with the Contract, and

(b) any further sums which the Contractor considers to be due to him
under the Contract or otherwise.

If the Project Manager disagrees with or cannot verify any part of the
draft final statement, the Contractor shall submit such further
information as the Project Manager may reasonably require within 28
days from receipt of the said draft and shall make such changes in the
draft as may be agreed between them. The Contractor shall then prepare
and submit to the Project Manager the final statement as agreed. This
agreed statement is referred to in these Conditions as the “Fina
Statement”.

However, if, following discussions between the Project Manager and the
Contractor and any changes to the draft final statement which are
agreed, it becomes evident that a dispute exists, the Project Manager
shall deliver to the Employer (with a copy to the Contractor) an Interim
Payment Certificate for the agreed parts of the draft final statement.
Thereafter, if the dispute is finaly resolved under Sub-Clause 20.4
[Obtaining Dispute Avoidance and Resolution Board's Decision] or
Sub-Clause 20.5 [Amicable Settlement], the Contractor shall then
prepare and submit to the Employer (with a copy to the Project
Manager) aFina Statement.

When submitting the Final Statement, the Contractor shall submit a
discharge which confirms that the total of the Final Statement represents
full and final settlement of al moneys due to the Contractor under or in
connection with the Contract. This discharge may state that it becomes
effective when the Contractor has received the Performance Security
and the outstanding balance of this total, in which event the discharge
shall be effective on such date.

Within 28 days after receiving the Final Statement and discharge in

accordance with Sub- Clause 14.11 [Application for Final Payment

Certificate] and Sub- Clause 14.12 [Discharge], the Project Manager

shall deliver to the Employer and to the Contractor, the Final Payment

Certificate which shall state:

(@) the amount which he fairly determinesisfinally due, and

(b) after giving credit to the Employer for all amounts previously paid by
the Employer and for all sums to which the Employer is entitled, the
balance (if any) due from the Employer to the Contractor or from
the Contractor to the Employer, as the case may be.

If the Contractor has not applied for a Final Payment Certificate in
accordance with Sub- Clause 14.11 [Application for Fina Payment
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Certificate] and Sub- Clause 14.12 [Discharge], the Project Manager

shall request the Contractor to do so. If the Contractor fails to submit an

application within a period of 28 days, the Project Manager shall issue

the Final Payment Certificate for such amount as he fairly determines to

be due.

The Employer shall not be liable to the Contractor for any matter or

thing under or in connection with the Contract or execution of the

Works, except to the extent that the Contractor shall have included an

amount expresdly for it:

(d)inthe Final Statement and also

(b) (except for matters or things arising after the issue of the Taking-
Over Certificate for the Works) in the Statement at completion
described in Sub-Clausel4.10 [Statement at Completion].

However, this Sub-Clause shall not limit the Employer’s liability under
his indemnification aobligations, or the Employer’s liability in any case
of fraud, deliberate default or reckless misconduct by the Employer.

The Contract Price shall be paid in the currency or currencies named in
the Schedule of Payment Currencies. If more than one currency is so
named, payments shall be made as follows:

(a) if the Accepted Contract Amount was expressed in Local Currency
only: (i) the proportions or amounts of the Local and Foreign
Currencies, and the fixed rates of exchange to be used for
calculating the payments, shall be as stated in the Schedule of
Payment Currencies, except as otherwise agreed by both Parties; (ii)
payments and deductions under Sub- Clause13.5 [Provisional Sumsg|
and Sub-Clausel3.7 [Adjustments for Changes in Legislation] shall
be made in the applicable currencies and proportions; and (iii) other
payments and deductions under sub- paragraphs (a) to (d) of Sub-
Clause 14.3 [Application for Interim Payment Certificates] shall be
made in the currencies and proportions specified in sub-paragraph
(a)(i) above;

(b) payment of the damages specified in the SCC, shall be made in the
currencies and proportions specified in the Schedule of Payment
Currencies;

(c) other payments to the Employer by the Contractor shall be made in
the currency in which the sum was expended by the Employer, or in
such currency as may be agreed by both Parties;

(d) if any amount payable by the Contractor to the Employer in a
particular currency exceeds the sum payable by the Employer to the
Contractor in that currency, the Employer may recover the balance
of this amount from the sums otherwise payable to the Contractor in
other currencies; and

(e) if no rates of exchange are stated in the Schedule of Payment
Currencies, they shall be those prevailing on the Base Date and
determined by the central bank of Tanzania
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16.21

If the Project Manager fails to certify in accordance with Sub-Clause
14.6 [Issue of Interim Payment Certificates] or Sub-Clause 14.7
[Payment], the Contractor may, after giving not less than 21 days' notice
to the Employer, suspend work (or reduce the rate of work) unless and
until the Contractor has received the Payment Certificate, reasonable
evidence or payment, as the case may be and as described in the naotice.

Notwithstanding the above, if the Government has suspended
disbursements, which finances in whole or in part the execution of the
Works, and no aternative funds are available, the Contractor may by
notice suspend work or reduce the rate of work at any time, but not less
than 7 days after the Employer having received the suspension
notification from the Government.

The Contractor’s action shall not prejudice his entitlements to financing
charges under Sub- Clause 14.8 [Delayed Payment] and to termination
under Sub-Clause 16.2 [Termination by Contractor].

If the Contractor subsequently receives such Payment Certificate,
evidence or payment (as described in the relevant Sub-Clause and in the
above notice) before giving a notice of termination, the Contractor shall
resume normal working as soon asis reasonably practicable.

If the Contractor suffers delay and/or incurs Cost as a result of
suspending work (or reducing the rate of work) in accordance with this
Sub-Clause, the Contractor shall give notice to the Project Manager and
shall be entitled subject to Sub- Clause 20.1 [Contractor’s Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause 8.4 [Extension of Time for Completion],
and

(b) payment of any such Cost-plus profit, which shall be included in the
Contract Price.

After receiving this notice, the Project Manager shall proceed in
accordance with Sub-Clause 3.6 [Determinations] to agree or determine
these matters.

The Contractor shall be entitled to terminate the Contract if:

(a) the Project Manager fails, within 56 days after receiving a Statement
and supporting documents, to issue the relevant Payment Certificate,

(b) the Contractor does not receive the amount due under an Interim
Payment Certificate within 42 days after the expiry of the time
stated in Sub-Clausel4.7 [Payment] within which payment is to be
made (except for deductions in accordance with Sub- Clause 2.4
[Employer’s Claimg]),

(c) the Employer substantially fails to perform his obligations under the
Contract in such manner as to materially and adversely affect the
economic balance of the Contract and/or the ability of the
Contractor to perform the Contract,

(d) the Employer fails to comply with Sub-Clausel.7 [Assignment],

(e) a prolonged suspension affects the whole of the Works as described
in Sub-Clause 8.11 [Prolonged Suspension], or

(f) the Employer becomes bankrupt or insolvent, goes into liquidation,
has a receiving or administration order made against him,
compounds with his creditors, or carries on business under a
receiver, trustee or manager for the benefit of his creditors, or if any
act is done or event occurs which (under applicable Laws) has a
similar effect to any of these acts or events.

(g) In the event the Government suspends the funds from which part of
the payments to the Contractor are being made, if the Contractor has
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not received the sums due to him upon expiration of the 14 days
referred to in Sub-Clause 14.7 for payments under Interim Payment
certificates, the Contractor may, without prejudice to the
Contractor's entitlement to financing charges under Sub-Clause 14.8
[Delayed Payment], immediately take one or both of the following
actions, namely (i) suspend work or reduce the rate of work, and (ii)
terminate his employment under the Contract by giving notice to the
Employer, with a copy to the Project Manager, such termination to
take effect 14 days after the giving of the notice.

(h) the Contractor does not receive the Project Manager's instruction
recording the agreement of both Parties on the fulfilment of the
conditions for the Commencement of Works under Sub-Clause 8.1
[Commencement of Works].

In any of these events or circumstances, the Contractor may, upon

giving 14 days notice to the Employer, terminate the Contract.

However, in the case of sub- paragraph (f) or (g), the Contractor may by

notice terminate the Contract immediately.

The Contractor’s election to terminate the Contract shall not prejudice

any other rights of the Contractor, under the Contract or otherwise.

After a notice of termination under Sub-Clausel5.5 [Employer's

Entittement to Termination for Convenience], Sub-Clause 16.2

[Termination by Contractor] or Sub- Clause 19.6 [Optional Termination,

Payment and Release] has taken effect, the Contractor shall promptly:

(a) cease all further work, except for such work as may have been
instructed by the Project Manager for the protection of life or
property or for the safety of the Works,

(b) hand over Contractor’s Documents, Plant, Materials and other work,
for which the Contractor has received payment, and

(c) remove dl other Goods from the Site, except as necessary for safety,
and leave the Site.

After a notice of termination under Sub-Clause 16.2 [Termination by

Contractor] has taken effect, the Employer shall promptly:

(@) return the Performance Security to the Contractor,

(b) pay the Contractor in accordance with Sub- Clause 19.6 [Optiond
Termination, Payment and Release], and

(c) pay to the Contractor the amount of any loss or damage sustained by
the Contractor as a result of this termination.
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17. Risk and Responsibility

The Contractor shall indemnify and hold harmless the Employer, the
Employer’s Personnel, and their respective agents, against and from al
claims, damages, losses and expenses (including legal fees and
expenses) in respect of:

(@) bodily injury, sickness, disease or death, of any person whatsoever
arising out of or in the course of or by reason of the Contractor’s
design (if any), the execution and completion of the Works and the
remedying of any defects, unless attributable to any negligence,
wilful act or breach of the Contract by the Employer, the
Employer’s Personnel, or any of their respective agents, and

(b) damage to or loss of any property, real or personal (other than the
Works), to the extent that such damage or loss arises out of or in the
course of or by reason of the Contractor's design (if any), the
execution and completion of the Works and the remedying of any
defects, unless and to the extent that any such damage or loss is
attributable to any negligence, wilful act or breach of the Contract
by the Employer, the Employer’s Personnel, their respective agents,
or anyone directly or indirectly employed by any of them.

The Employer shall indemnify and hold harmless the Contractor, the
Contractor’s Personnel, and their respective agents, against and from all
claims, damages, losses and expenses (including legal fees and
expenses) in respect of (1) bodily injury, sickness, disease or death,
which is attributable to any negligence, wilful act or breach of the
Contract by the Employer, the Employer’s Personnel, or any of their
respective agents, and (2) the matters for which liability may be
excluded from insurance cover, as described in sub-paragraphs (d)(i),
(it) and (iii) of Sub-Clause 18.3 [Insurance Against Injury to Persons and
Damage to Property].

The Contractor shall take full responsibility for the care of the Works
and Goods from the Commencement Date until the Taking-Over
Certificate is issued (or is deemed to be issued under Sub-Clause 10.1
[Taking Over of the Works and Sections]) for the Works, when
responsibility for the care of the Works shall pass to the Employer. If a
Taking-Over Certificate is issued (or is so deemed to be issued) for any
Section or part of the Works, responsibility for the care of the Section or
part shall then pass to the Employer.

After responsibility has accordingly passed to the Employer, the
Contractor shall take responsibility for the care of any work which is
outstanding on the date stated in a Taking-Over Certificate, until this
outstanding work has been completed.

If any loss or damage happens to the Works, Goods or Contractor’s
Documents during the period when the Contractor is responsible for
their care, from any cause not listed in Sub- Clause 17.3 [Employer’s
Risks], the Contractor shall rectify the loss or damage at the Contractor’s
risk and cost, so that the Works, Goods and Contractor’s Documents
conform with the Contract.

The Contractor shall be liable for any loss or damage caused by any
actions performed by the Contractor after a Taking-Over Certificate has

131



17.3 Employer’sRisks 17.31

17.4 Consequences of 1741
Employer’s Risks

17.4.2
17.4.3
17.5 Intellectual and 1751
Industrial Property
Rights
175.2
1753

been issued. The Contractor shall also be liable for any loss or damage
which occurs after a Taking-Over Certificate has been issued and which
arose from a previous event for which the Contractor was liable.

The risks referred to in Sub-Clause 17.4 below, insofar as they directly

affect the execution of the Works in the Country, are:

(a) war, hostilities (whether war be declared or not), invasion, act of
foreign enemies,

(b) rebellion, terrorism, sabotage by persons other than the Contractor’s
Personnel, revolution, insurrection, military or usurped power, or
civil war, within the Country,

(c) riot, commotion or disorder within the Country by persons other than
the Contractor’s Personnel,

(d) munitions of war, explosive materials, ionising radiation or
contamination by radio-activity, within the Country, except as may
be attributable to the Contractor’s use of such munitions, explosives,
radiation or radio- activity,

(e) pressure waves caused by aircraft or other aerial devices travelling at
sonic or supersonic speeds,

(f) use or occupation by the Employer of any part of the Permanent
Works, except as may be specified in the Contract,

(g) design of any part of the Works by the Employer’s Personnel or by
others for whom the Employer is responsible, and

(h) any operation of the forces of nature which is Unforeseeable or
against which an experienced contractor could not reasonably have
been expected to have taken adequate preventative precautions.

If and to the extent that any of the risks listed in Sub- Clause 17.3 above

results in loss or damage to the Works, Goods or Contractor’s

Documents, the Contractor shall promptly give notice to the Project

Manager and shall rectify this loss or damage to the extent required by

the Employer

If the Contractor suffers delay and/or incurs Cost from rectifying this

loss or damage, the Contractor shall give a further notice to the Project

Manager and shall be entitled subject to Sub-Clause 20.1 [Contractor’s

Claimg] to:

(a) an extension of time for any such delay, if completion is or will be
delayed, under Sub-Clause8.4 [Extension of Time for Completion],
and

(b) payment of any such Cost, which shall be included in the Contract
Price. In the case of sub-paragraphs (f) and (g) of Sub-Clause 17.3
[Employer's Risks], Cost plus profit shall be payable.

After receiving this further notice, the Project Manager shall proceed in
accordance with Sub- Clause 3.6 [Determinations] to agree or determine
these matters.

In this Sub-Clause, “infringement” means an infringement (or alleged
infringement) of any patent, registered design, copyright, trade mark,
trade name, trade secret or other intellectual or industrial property right
relating to the Works; and “clam” means a claim (or proceedings
pursuing a claim) alleging an infringement.

Whenever a Party does not give notice to the other Party of any claim
within 28 days of receiving the claim, the first Party shall be deemed to
have waived any right to indemnity under this Sub-Clause.

The Employer shall indemnify and hold the Contractor harmless against

and from any claim alleging an infringement which is or was:

(@) an unavoidable result of the Contractor's compliance with the
Contract, or

(b) a result of any Works being used by the Employer: (i) for a purpose
other than that indicated by, or reasonably to be inferred from, the
Contract, or (ii) in conjunction with anything not supplied by the
Contractor, unless such use was disclosed to the Contractor prior to

132



1754

1755
17.6 Limitation of 17.6.1
Liability

17.6.2

17.6.3

17.7 Use of Employer’s 17.7.1
Accommodation/Facilities

17.7.2

18.1 General 18.1.1
Requirementsfor

the Base Date or is stated in the Contract.

The Contractor shall indemnify and hold the Employer harmless against
and from any other claim which arises out of or in relation to (i) the
manufacture, use, sale or import of any Goods, or (ii) any design for
which the Contractor is responsible.

If a Party is entitled to be indemnified under this Sub- Clause, the
indemnifying Party may (at its cost) conduct negotiations for the
settlement of the claim, and any litigation or arbitration which may arise
from it. The other Party shall, at the request and cost of the indemnifying
Party, assist in contesting the claim. This other Party (and its Personnel)
shal not make any admission which might be prejudicial to the
indemnifying Party, unless the indemnifying Party failed to take over the
conduct of any negotiations, litigation or arbitration upon being
requested to do so by such other Party.

Neither Party shall be liable to the other Party for loss of use of any
Works, loss of profit, loss of any contract or for any indirect or
consequential loss or damage which may be suffered by the other Party
in connection with the Contract, other than as specifically provided in
Sub- Clause 8.7 [Delay Damages]; Sub-Clause 11.2 [Cost of Remedying
Defects]; Sub-Clause 15.4 [Payment after Termination]; Sub-Clause
16.4 [Payment on Termination]; Sub-Clause 17.1 [Indemnities]; Sub-
Clause 17.4 (b) [Consequences of Employer's Risks] and Sub-
Clausel7.5 [Intellectua and Industrial Property Rights).

The total liability of the Contractor to the Employer, under or in
connection with the Contract other than under Sub- Clause 4.19
[Electricity, Water and Gas], Sub-Clause4.20 [Employer's Equipment
and Free-Issue Material], Sub-Clause 17.1 [Indemnities] and Sub-Clause
17.5 [Intellectual and Industrial Property Rights], shall not exceed the
sum resulting from the application of a multiplier (less or greater than
one) to the Accepted Contract Amount, as stated in the SCC, or (if such
multiplier or other sumis not so stated), the Accepted Contract Amount.

This Sub-Clause shall not limit liability in any case of fraud, deliberate
default or reckless misconduct by the defaulting Party.

The Contractor shall take full responsibility for the care of the Employer
provided accommodation and facilities, if any, as detailed in the
Specification, from the respective dates of hand-over to the Contractor
until cessation of occupation (where hand-over or cessation of
occupation may take place after the date stated in the Taking-Over
Certificate for the Works).

If any loss or damage happens to any of the above items while the
Contractor is responsible for their care arising from any cause
whatsoever other than those for which the Employer is liable, the
Contractor shall, at his own cogt, rectify the loss or damage to the
satisfaction of the Project Manager.

18. Insurance

In this Clause, “insuring Party” means, for each type of insurance, the
Party responsible for effecting and maintaining the insurance specified
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in the relevant Sub- Clause.

Wherever the Contractor is the insuring Party, each insurance shall be
effected with insurers and in terms approved by the Employer. These
terms shall be consistent with any terms agreed by both Parties before
the date of the Letter of Acceptance. This agreement of terms shall take
precedence over the provisions of this Clause.

Wherever the Employer is the insuring Party, each insurance shall be
effected with insurers and in terms acceptable to the Contractor. These
terms shall be consistent with any terms agreed by both Parties before
the date of the Letter of Acceptance. This agreement of terms shall take
precedence over the provisions of this Clause.

If a policy is required to indemnify joint insured, the cover shall apply
separately to each insured as though a separate policy had been issued
for each of the joint insured. If a policy indemnifies additional joint
insured, namely in addition to the insured specified in this Clause,

(i) the Contractor shall act under the policy on behalf of these additional
joint insured except that the Employer shal act for Employer's
Personnel, (ii) additional joint insured shall not be entitled to receive
payments directly from the insurer or to have any other direct dealings
with the insurer, and (iii) the insuring Party shall require al additional
joint insured to comply with the conditions stipulated in the policy.

Each policy insuring against loss or damage shall provide for payments
to be made in the currencies required to rectify the loss or damage.
Payments received from insurers shall be used for the rectification of the
loss or damage.

The relevant insuring Party shall, within the respective periods stated in

the SCC (calculated from the Commencement Date), submit to the other

Party:

(@) evidence that the insurances described in this Clause have been
effected, and

(b) (b) copies of the policies for the insurances described in Sub-Clause
18.2 [Insurance for Works and Contractor’'s Equipment] and Sub-
Clause 18.3 [Insurance against Injury to Persons and Damage to
Property].

When each premium is paid, the insuring Party shall submit evidence of

payment to the other Party. Whenever evidence or policies are

submitted, the insuring Party shall also give notice to the Project

Manager.

Each Party shall comply with the conditions stipulated in each of the
insurance policies. The insuring Party shall keep the insurers informed
of any relevant changes to the execution of the Works and ensure that
insurance is maintained in accordance with this Clause.

Neither Party shall make any material alteration to the terms of any
insurance without the prior approval of the other Party. If an insurer
makes (or attempts to make) any alteration, the Party first notified by the
insurer shall promptly give notice to the other Party.

If the insuring Party fails to effect and keep in force any of the
insurances it is required to effect and maintain under the Contract, or
fails to provide satisfactory evidence and copies of policies in
accordance with this Sub-Clause, the other Party may (at its option and
without prejudice to any other right or remedy) effect insurance for the
relevant coverage and pay the premiums due. The insuring Party shall
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pay the amount of these premiums to the other Party, and the Contract
Price shall be adjusted accordingly.

Nothing in this Clause limits the obligations, liabilities or
responsibilities of the Contractor or the Employer, under the other terms
of the Contract or otherwise. Any amounts not insured or not recovered
from the insurers shall be borne by the Contractor and/or the Employer
in accordance with these obligations, liabilities or responsibilities.
However, if the insuring Party fails to effect and keep in force an
insurance which is available and which it is required to effect and
maintain under the Contract, and the other Party neither approves the
omission nor effects insurance for the coverage relevant to this default,
any moneys which should have been recoverable under this insurance
shall be paid by the insuring Party

Payments by one Party to the other Party shall be subject to Sub-Clause
2.4 [Employer’s Claims] or Sub-Clause 20.1 [Contractor’s Claims], as
applicable.

The Contractor shall be entitled to place all insurance relating to the
Contract (including, but not limited to the insurance referred to
Clausel8) with insurers from any eligible source country.

The insuring Party shal insure the Works, Plant, Materials and
Contractor’'s Documents for not less than the full reinstatement cost
including the costs of demoalition, removal of debris and professional
fees and profit. This insurance shall be effective from the date by which
the evidence is to be submitted under sub- paragraph (a) of Sub-Clause
18.1 [General Requirements for Insurances], until the date of issue of the
Taking- Over Certificate for the Works.

The insuring Party shall maintain this insurance to provide cover until
the date of issue of the Performance Certificate, for loss or damage for
which the Contractor is liable arising from a cause occurring prior to the
issue of the Taking-Over Certificate, and for loss or damage caused by
the Contractor in the course of any other operations (including those
under Clause 11 [Defects Liability]).

The insuring Party shall insure the Contractor’s Equipment for not less
than the full replacement value, including delivery to Site. For each item
of Contractor’s Equipment, the insurance shall be effective while it is
being transported to the Site and until it is no longer required as
Contractor’ s EQui pment.

Unless otherwise stated in the SCC, insurances under this Sub-Clause:

() shall be effected and maintained by the Contractor as insuring Party,

(b) shall be in the joint names of the Parties, who shall be jointly entitled
to receive payments from the insurers, payments being held or
alocated to the Party actually bearing the costs of rectifying the loss
or damage,

(c) shall cover al loss and damage from any cause not listed in Sub-
Clause 17.3 [Employer’ s Risks],

(d) shall also cover, to the extent specifically required in the Tendering
documents of the Contract, loss or damage to a part of the Works
which is attributable to the use or occupation by the Employer of
another part of the Works, and loss or damage from the risks listed
in sub-paragraphs (c), (g) and (h) of Sub-Clause 17.3 [Employer's
Risks], excluding (in each case) risks which are not insurable at
commercially reasonable terms, with deductibles per occurrence of
not more than the amount stated in the SCC (if an amount is not so
stated, this sub- paragraph

(e) shall not apply), and

(f) may however exclude loss of, damage to, and reinstatement of:

(g) a part of the Works which is in a defective condition due to a defect
in its design, materials or workmanship (but cover shall include any
other parts which are lost or damaged as a direct result of this
defective condition and not as described in sub- paragraph (ii)
below),

(h) apart of the Works which islost or damaged in order to reinstate any
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18.2.5

18.3 Insurance against 18.3.1
Injury to Persons and
Damageto Property

18.3.2

18.3.3
18.4 Insurance for 18.4.1
Contractor’s Personnel

18.4.2

other part of the Works if this other part isin a defective condition
due to adefect in its design, materials or workmanship,

(i) a part of the Works which has been taken over by the Employer,
except to the extent that the Contractor is liable for the loss or
damage, and

(i) Goods while they are not in the Country, subject to Sub-Clause 14.5
[Plant and Materia s intended for the Works).

If, more than one year after the Base Date, the cover described in sub-

paragraph (d) above ceases to be available at commercialy reasonable

terms, the Contractor shall (as insuring Party) give notice to the

Employer, with supporting particulars. The Employer shall then (i) be

entitled subject to Sub-Clause 2.4 [Employer’s Claimg] to payment of an

amount equivalent to such commercialy reasonable terms as the

Contractor should have expected to have paid for such cover, and (ii) be

deemed, unless he obtains the cover at commercially reasonable terms,

to have approved the omission under Sub-Clause 18.1 [Generd

Requirements for Insurances].

The insuring Party shall insure against each Party’ s liability for any loss,

damage, death or bodily injury which may occur to any physica

property (except things insured under Sub-Clause 18.2 [Insurance for

Works and Contractor’s Equipment]) or to any person (except persons

insured under Sub-Clause 18.4 [Insurance for Contractor’s Personnel]),

which may arise out of the Contractor’s performance of the Contract and
occurring before the issue of the Performance Certificate.

This insurance shall be for a limit per occurrence of not less than the

amount stated in the SCC, with no limit on the number of occurrences.

If an amount is not stated in the SCC, this Sub-Clause shall not apply.

Unless otherwise stated in the SCC, the insurances specified in this Sub-

Clause:

() shall be effected and maintained by the Contractors insuring Party,

(b) shall be in the joint names of the Parties,

(c) shall be extended to cover liability for al loss and damage to the
Employer’s property (except things insured under Sub-Clause 18.2)
arising out of the Contractor’ s performance of the Contract, and

(d) may however exclude liability to the extent that it arises from: (i) the
Employer’s right to have the Permanent Works executed on, over,
under, in or through any land, and to occupy this land for the
Permanent Works, (ii) damage which is an unavoidable result of the
Contractor’s obligations to execute the Works and remedy any
defects, and (iii) a cause listed in Sub-Clausel7.3 [Employer's
Risks], except to the extent that cover is available at commercialy
reasonable terms.

The Contractor shall effect and maintain insurance against liability for
clams, damages, losses and expenses (including legal fees and
expenses) arising from injury, sickness, disease or death of any person
employed by the Contractor or any other of the Contractor’s Personnel.

The insurance shall cover the Employer and the Project Manager against
liability for claims, damages, losses and expenses (including legal fees
and expenses) arising from injury, sickness, disease or death of any
person employed by the Contractor or any other of the Contractor’s
Personnel, except that this insurance may exclude losses and claims to
the extent that they arise from any act or neglect of the Employer or of
the Employer’s Personnel.
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18.4.3

The insurance shall be maintained in full force and effect during the
whole time that these personnel are assisting in the execution of the
Works. For a Subcontractor’s employees, the insurance may be effected
by the Subcontractor, but the Contractor shall be responsible for
compliance with this Clause.

137



19.1 Definition of Force
Majeure

19.2 Notice of Force
Majeure

19.3 Duty to Minimize
Delay
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1911

19.1.2

1921

19.2.2

19.2.3

1931

19.3.2

194.1

19. Force Majeure

In this Clause, “Force Majeure” means an exceptional event or

circumstance:

(a) which is beyond a Party’ s control,

(b) which such Party could not reasonably have provided against before
entering into the Contract,

(c) which, having arisen, such Party could not reasonably have avoided
or overcome, and

(d) which is not substantially attributable to the other Party.

Force Maeure may include, but is not limited to, exceptional events or
circumstances of the kind listed below, so long as conditions (a) to (d)
above are satisfied:

(i) war, hostilities (whether war be declared or not), invasion, act of
foreign enemies, (ii) rebellion, terrorism, sabotage by persons other
than the Contractor’s Personnel, revolution, insurrection, military or
usurped power, or civil war, (iii) riot, commotion, disorder, strike or
lockout by persons other than the Contractor’'s Personnel, (iv)
munitions of war, explosive materials, ionising radiation or
contamination by radio-activity, except as may be attributable to the
Contractor’'s use of such munitions, explosives, radiation or radio-
activity, and (v)natural catastrophes such as earthquake, hurricane,
typhoon or volcanic activity.

If a Party is or will be prevented from performing its substantial
obligations under the Contract by Force Majeure, then it shall give
notice to the other Party of the event or circumstances constituting the
Force Majeure and shall specify the obligations, the performance of
which is or will be prevented. The notice shall be given within 14 days
after the Party became aware, or should have become aware, of the
relevant event or circumstance constituting Force Majeure.

The Party shall, having given notice, be excused performance of its
obligations for so long as such Force Majeure prevents it from
performing them.

Notwithstanding any other provision of this Clause, Force Majeure
shall not apply to obligations of either Party to make payments to the
other Party under the Contract.

Each Party shall at all times use all reasonable endeavours to minimise
any delay in the performance of the Contract as a result of Force
Majeure.

A Party shall give notice to the other Party when it ceases to be
affected by the Force Majeure.

If the Contractor is prevented from performing its substantial
obligations under the Contract by Force Majeure of which notice has
been given under Sub- Clause 19.2 [Notice of Force Mgeure], and
suffers delay and/or incurs Cost by reason of such Force Majeure, the
Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s
Claimsg] to: (a) an extension of time for any such delay, if completionis
or will be delayed, under Sub-Clause 8.4 [Extension of Time for
Completion], and (b)if the event or circumstance is of the kind
described in sub-paragraphs (1) to (iv) of Sub-Clause 19.1[Definition of
Force Mgjeure] and, in the case of sub-paragraphs (ii) to (iv), occursin
the Country, payment of any such Cost, including the costs of
rectifying or replacing the Works and/or Goods damaged or destructed
by Force Mgjeure, to the extent they are not indemnified through the
insurance policy referred to in Sub-Clause 18.2 [Insurance for Works
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19.6 Optional
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19.7 Release from
Performance

19.4.2

1951

19.6.1

19.6.2

19.7.1

and Contractor’ s Equipment].

After receiving this notice, the Project Manager shall proceed in

accordance with Sub-Clause 3.6 [Determinations] to agree or

determine these matters.

If any Subcontractor is entitled under any contract or agreement

relating to the Works to relief from force majeure on terms additional

to or broader than those specified in this Clause, such additional or
broader force majeure events or circumstances shall not excuse the

Contractor's non- performance or entitle him to relief under this

Clause.

If the execution of substantialy all the Works in progress is prevented

for a continuous period of 84 days by reason of Force Majeure of

which notice has been given under Sub-Clause 19.2 [Notice of Force

Majeure], or for multiple periods which total more than 140 days due

to the same notified Force Mgjeure, then either Party may give to the

other Party a notice of termination of the Contract. In this event, the
termination shall take effect 7 days after the notice is given, and the

Contractor shall proceed in accordance with Sub- Clause 16.3

[Cessation of Work and Removal of Contractor’s Equipment].

Upon such termination, the Project Manager shall determine the value

of the work done and issue a Payment Certificate which shall include:

(a) the amounts payable for any work carried out for which a price is
stated in the Contract;

(b) the Cost of Plant and Materials ordered for the Works which have
been delivered to the Contractor, or of which the Contractor is
liable to accept delivery: this Plant and Materials shall become the
property of (and be at the risk of) the Employer when paid for by
the Employer, and the Contractor shall place the same at the
Employer’s disposal;

(c) other Costs or liabilities which in the circumstances were
reasonably and necessarily incurred by the Contractor in the
expectation of completing the Works,

(d) the Cost of removal of Temporary Works and Contractor’'s
Equipment from the Site and the return of these items to the
Contractor’ sworks in his country (or to any other destination at no
greater cost); and

(e) the Cost of repatriation of the Contractor’'s staff and labour
employed wholly in connection with the Works at the date of
termination.

Notwithstanding any other provision of this Clause, if any event or
circumstance outside the control of the Parties (including, but not
limited to, Force Majeure) arises which makes it impossible or
unlawful for either or both Parties to fulfil its or their contractua
obligations or which, under the law governing the Contract, entitles the

Parties to be released from further performance of the Contract, then

upon notice by either Party to the other Party of such event or

circumstance:

(a) the Parties shall be discharged from further performance, without
prejudice to the rights of either Party in respect of any previous
breach of the Contract, and

(b) the sum payable by the Employer to the Contractor shall be the
same as would have been payable under Sub-Clause 19.6
[Optional Termination, Payment and Release] if the Contract had
been terminated under Sub-Clause 19.6.
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20.1 Contractor’s Claims

20. Claims, Disputes and Arbitration

2011

20.1.2

20.1.3

2014

20.15

20.1.6

20.1.7

20.1.8

If the Contractor considers himself to be entitled to any extension of
the Time for Completion and/or any additional payment, under any
Clause of these Conditions or otherwise in connection with the
Contract, the Contractor shall give notice to the Project Manager,
describing the event or circumstance giving rise to the clam. The
notice shall be given as soon as practicable, and not later than 28 days
after the Contractor became aware, or should have become aware, of
the event or circumstance.

If the Contractor fails to give notice of aclaim within such period of 28
days, the Time for Completion shall not be extended, the Contractor
shall not be entitled to additional payment, and the Employer shall be
discharged from al liability in connection with the claim. Otherwise,
the following provisions of this Sub-Clause shall apply.

The Contractor shall also submit any other notices which are required

by the Contract, and supporting particulars for the claim, all as relevant

to such event or circumstance.

The Contractor shall keep such contemporary records as may be

necessary to substantiate any claim, either on the Site or at another

location acceptable to the Project Manager. Without admitting the

Employer’s liability, the Project Manager may, after receiving any

notice under this Sub-Clause, monitor the record-keeping and/or

instruct the Contractor to keep further contemporary records. The

Contractor shall permit the Project Manager to inspect all these

records, and shall (if instructed) submit copies to the Project Manager.

Within 42 days after the Contractor became aware (or should have

become aware) of the event or circumstance giving rise to the claim, or

within such other period as may be proposed by the Contractor and
approved by the Project Manager, the Contractor shall send to the

Project Manager a fully detailed claim which includes full supporting

particulars of the basis of the claim and of the extension of time and/or

additional payment claimed. If the event or circumstance giving rise to
the claim has a continuing effect:

(a) this fully detailed claim shall be considered as interim;

(b) the Contractor shall send further interim claims at monthly
intervals, giving the accumulated delay and/or amount claimed,
and such further particulars as the Project Manager may reasonably
require; and

(c) the Contractor shall send a final claim within 28 days after the end
of the effects resulting from the event or circumstance, or within
such other period as may be proposed by the Contractor and
approved by the Project Manager.

Within 42 days after receiving a claim or any further particulars
supporting a previous claim, or within such other period as may be
proposed by the Project Manager and approved by the Contractor, the
Project Manager shall respond with approval, or with disapprova and
detailed comments. He may also request any necessary further
particulars, but shall nevertheless give his response on the principles of
the claim within the above defined time period.

Within the above defined period of 42 days, the Project Manager shall
proceed in accordance with Sub-Clause 3.6 [Determinations] to agree
or determine (i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Sub-Clause 8.4
[Extension of Time for Completion], and/or (ii) the additional payment
(if any) to which the Contractor is entitled under the Contract.

Each Payment Certificate shall include such additional payment for any
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20.2.3

2024

20.25

20.2.6

20.2.7

claim as have been reasonably substantiated as due under the relevant
provision of the Contract. Unless and until the particulars supplied are
sufficient to substantiate the whole of the claim, the Contractor shall
only be entitled to payment for such part of the claim as he has been
able to substantiate.

If the Project Manager does not respond within the timeframe defined
in this Clause, either Party may consider that the claim is rejected by
the Project Manager and any of the Parties may refer it to the Dispute
Avoidance and Resolution Board in accordance with Sub- Clause 20.4
[Obtaining Dispute Avoidance and Resolution Board' s Decision].

The requirements of this Sub-Clause are in addition to those of any
other Sub-Clause which may apply to a claim. If the Contractor fails to
comply with this or another Sub-Clause in relation to any claim, any
extension of time and/or additional payment shall take account of the
extent (if any) to which the failure has prevented or prejudiced proper
investigation of the claim, unless the claim is excluded under the
second paragraph of this Sub-Clause.

Disputes shall be referred to a DARB for decision in accordance with
Sub-Clause 20.4 [Obtaining Dispute Avoidance and Resolution
Board' s Decision]. The Parties shall appoint a DARB by the date stated
in the SCC.

The DARB shall comprise, as stated in the SCC, either one or three
suitably qualified persons (“the members’), each of whom shall be
fluent in the language for communication defined in the Contract and
shall be a professional experienced in the type of construction involved
in the Works and with the interpretation of contractual documents. If
the number is not so stated and the Parties do not agree otherwise, the
DARB shal comprise three persons, one of whom shall serve as
chairman.

If the Parties have not jointly appointed the DARB 21 days before the
date stated in the SCC and the DARB is to comprise three persons,
each Party shall nhominate one member for the approva of the other
Party. The first two members shall recommend and the Parties shall
agree upon the third member, who shall act as chairman.

The agreement between the Parties and either the sole member or each
of the three members shall incorporate by reference the Genera
Conditions of Dispute Avoidance and Resolution Board Agreement
contained in the Appendix B to these General Conditions, with such
amendments as are agreed between them.

The terms of the remuneration of either the sole member or each of the
three members, including the remuneration of any expert whom the
DARB consults, shall be mutually agreed upon by the Parties when
agreeing the terms of appointment of the member or such expert (as the
case may be). Each Party shall be responsible for paying one- half of
this remuneration.

If a member declines to act or is unable to act as a result of death,
disahility, resignation or termination of appointment, a replacement
shall be appointed in the same manner as the replaced person was
required to have been nominated or agreed upon, as described in this
Sub-Clause.

The appointment of any member may be terminated by mutual
agreement of both Parties, but not by the Employer or the Contractor
acting alone. Unless otherwise agreed by both Parties, the appointment
of the DARB (including each member) shall expire when the discharge
referred to in Sub-Clause 14.12 [Discharge] shall have become
effective.
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If any of the following conditions apply, namely:

(a) the Parties fail to agree upon the appointment of the sole member of
the DARB by the date stated in the first paragraph of Sub-Clause 20.2,
[Appointment of the Dispute Avoidance and Resolution Board],

(b) either Party fails to nominate a member (for approval by the other
Party) or fails to approve a member nominated by the other Party, of a
DARB of three persons by such date,

(c) the Parties fail to agree upon the appointment of the third member
(to act as chairman) of the DARB by such date, or

(d) the Parties fail to agree upon the appointment of a replacement
person within 42 days after the date on which the sole member or one
of the three members declines to act or is unable to act as a result of
death, disability, resignation or termination of appointment, then the
Appointing Entity or official named in the SCC shall, upon the request
of either or both of the Parties and after due consultation with both
Parties, appoint this member of the DARB. This appointment shall be
final and conclusive. Each Party shall be responsible for paying one-
half of the remuneration of the appointing entity or official.

If a dispute (of any kind whatsoever) arises between the Parties in
connection with, or arising out of, the Contract or the execution of the
Works, including any dispute as to any certificate, determination,
instruction, opinion or valuation of the Project Manager, either Party
may refer the dispute in writing to the DARB for its decision, with
copies to the other Party and the Project Manager. Such reference shall
state that it is given under this Sub- Clause.

For a DARB of three persons, the DARB shall be deemed to have
received such reference on the date when it is received by the chairman
of the DARB.

Both Parties shall promptly make available to the DARB al such
additional information, further access to the Site, and appropriate
facilities, as the DARB may require for the purposes of making a
decision on such dispute. The DARB shall be deemed to be not acting
as arbitrator(s).

Within 84 days after receiving such reference, or within such other
period as may be proposed by the DARB and approved by both Parties,
the DARB shall give its decision, which shall be reasoned and shall
state that it is given under this Sub-Clause. The decision shall be
binding on both Parties, who shall promptly give effect to it unless and
until it shall be revised in an amicable settlement or an arbitral award
as described below. Unless the Contract has already been abandoned,
repudiated or terminated, the Contractor shall continue to proceed with
the Works in accordance with the Contract.

If either Party is dissatisfied with the DARB’s decision, then either
Party may, within 28 days after receiving the decision, give notice to
the other Party of its dissatisfaction and intention to commence
arbitration. If the DARB fails to give its decision within the period of
84 days (or as otherwise approved) after receiving such reference, then
either Party may, within 28 days after this period has expired, give
notice to the other Party of its dissatisfaction and intention to
commence arbitration.

In either event, this notice of dissatisfaction shall state that it is given
under this Sub-Clause, and shall set out the matter in dispute and the
reason(s) for dissatisfaction. Except as stated in Sub-Clause 20.7
[Failure to Comply with Dispute Avoidance and Resolution Board's
Decision] and Sub-Clause 20.8 [Expiry of Dispute Avoidance and
Resolution Board’s Appointment], neither Party shall be entitled to
commence arbitration of a dispute unless a notice of dissatisfaction has
been given in accordance with this Sub-Clause.

If the DARB has given its decision as to a matter in dispute to both
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Parties, and no notice of dissatisfaction has been given by either Party
within 28 days after it received the DARB’ s decision, then the decision
shall become final and binding upon both Parties.

Where notice of dissatisfaction has been given under Sub-Clause 20.4
above, both Parties shall attempt to settle the dispute amicably before
the commencement of arbitration. However, unless both Parties agree
otherwise, arbitration may be commenced on or after the fifty-sixth day
after the day on which a notice of dissatisfaction and intention to
commence arbitration was given, even if no attempt at amicable
settlement has been made.

Unless indicated otherwise in the SCC, any dispute not settled
amicably and in respect of which the DARB’ s decision (if any) has not
become final and binding shall be finaly settled by arbitration with
proceedings conducted in accordance with an institution whose rules
shall be used.

The arbitrators shall have full power to open up, review and revise any
certificate, determination, instruction, opinion or valuation of the
Project Manager, and any decision of the DARB, relevant to the
dispute. Nothing shall disqualify representatives of the Parties and the
Project Manager from being called as a witness and giving evidence
before the arbitrators on any matter whatsoever relevant to the dispute.

Neither Party shall be limited in the proceedings before the arbitrators
to the evidence or arguments previously put before the DARB to obtain
its decision, or to the reasons for dissatisfaction given in its notice of
dissatisfaction. Any decision of the DARB shall be admissible in
evidence in the arbitration.

Arbitration may be commenced prior to or after completion of the
Works. The obligations of the Parties, the Project Manager and the
DARB shal not be atered by reason of any arbitration being
conducted during the progress of the Works.

In the event that a Party fails to comply with a DARB decision which
has become fina and binding, then the other Party may, without
prejudice to any other rights it may have, refer the failure itself to
arbitration under Sub- Clause 20.6 [Arbitration]. Sub-Clause 20.4
[Obtaining Dispute Avoidance and Resolution Board's Decision] and
Sub-Clause 20.5 [Amicable Settlement] shal not apply to this
reference.

If adispute arises between the Parties in connection with, or arising out
of, the Contract or the execution of the Works and thereisno DARB in
place, whether by reason of the expiry of the DARB'’s appointment or
otherwise:

(@) Sub-Clause 20.4 [Obtaining Dispute Avoidance and Resolution
Board's Decision] and Sub- Clause 20.5 [Amicable Settlement] shall
not apply, and

(b) the dispute may be referred directly to arbitration under Sub-Clause
20.6 [Arbitration].
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APPENDIX A
Environmental, Social, Health and Safety (ESHS)

Metricsfor Progress Reports

[Note to Employer: the following metrics may be amended to reflect the specifics of the Contract. The Employer
shall ensure that the metrics provided are appropriate for the Worksand impacts/key issues identified in the
environmental and social assessment]

Metrics for regular reporting:

a) environmental incidents or non-compliances with contract requirements, includingcontamination, pollution
or damage to ground or water supplies,

b) health and safety incidents, accidents, injuries that require treatment and all fatalities;
¢) interactions with regulators: identify agency, dates, subjects, outcomes (report thenegative if none);
d) status of all permits and agreements:

i).work permits: number required, number received, actions taken for those notreceived;
ii). status of permits and consents:

- list areas/facilities with permits required(quarries, asphalt & batch plants), dates of
application, dates issued (actions to follow up if not issued),dates submitted to resident
engineer (or equivalent), status of area (waiting for permits, working, abandoned without
reclamation, decommissioning plan being implemented, etc.);

- list areas with landowner agreements required (borrow and spoil areas, camp sites), dates of
agreements, dates submitted to resident engineer (or equivalent);

- identify major activities undertaken in each area in the reporting period and highlights of
environmental and social protection (land clearing, boundary marking, topsoil salvage, traffic
management, decommissioning planning, decommissioning implementation);

- forquarries: status of relocation and compensation (completed, or details of activities and
current statusin there porting period).

€) health and safety supervision:

i).safety officer: number days worked, number of full inspections & partia inspections, reports to
construction/project management;

ii). number of workers, work hours, metric of PPE use(percentage of workers with full personal protection
equipment (PPE), partial, etc.), worker violations observed (by type of violation, PPE or otherwise),
warnings given, repeat warnings given, follow-up actions taken (if any);

f) worker accommodations:
i). number of expats housed in accommodations, number of locals;

ii). date of last inspection, and highlights of inspection including status of accommodations
compliance with national and local law and good practice, including sanitation, space, €tc.;

iii). actions taken to recommend/require improved conditions, or to improve conditions.

g) Health services. provider of health services, information and/or training, location of clinic, number of non-
safety disease or illness treatments and diagnoses (no names to be provided);

h) gender(for expats and locals separately): number of female workers, percentage of workforce, gender issues
raised and deal twith (cross-reference grievances or other sections as needed);

i) training:
i).number of new workers, number receiving induction training, dates of induction training;

ii). number and dates of toolbox talks, number of workers receiving OccupationalHealth and Safety (OHS),
environmental and social training;

iii). number and dates of communicable diseases(including STDs) sensitization and/or training, no. workers
receiving training (in the reporting period and in the past); same questions for gender sensitization,
flag person training.

iv). number and date of SEA and SH prevention sensitization and/or training events, including number of
workers receiving training on Code of Conduct for Contractor’s Personnel (in the reporting period
and in the past),etc.

j) environmental and social supervision:
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i) environmentalist: days worked, areas inspected and numbers of inspections of each (road section,
work camp, accommodations, quarries, borrow areas, spoilare as, swamps, forest crossings, etc.),
highlights of activities/findings (including violations of environmental and/or social best practices,
actions taken), reports to environmental and/or social specialist/construction/site management;

ii) sociologist: days worked, number of partial and full site inspections(by area: road
section, work camp, accommodations, quarries, borrow areas, spoil areas, clinic, HIV/AIDS
center, community centers, etc.), highlights of activities (including violations of environmental
and/or social requirements observed, actions taken), reports to environmental and/or social
specialist/construction/site management; and

iii) community liaison person(s): days worked (hours community center open), number of
people met, highlights of activities (issues raised, etc.),reports to environmental and/or socid
specialist /construction/site management.

k) Grievances: list new grievances(e.g. number of allegations of SEA and SH) receivedin the reporting period
and number of unresolved past grievances by date received, complainant’s age and sex, how received, to
whom referred to for action, resolution and date (if completed), data resolution reported to complainant, any
required follow-up (Cross-reference other sections as needed.

i. Worker grievances,

ii. Community grievances
I) Traffic, road safety and vehicles/equipment:

i) traffic and road safety incidents and accidents involving project vehicles & equipment: provide date,
location, damage, cause, follow-up;

ii) traffic and road safety incidents and accidents involving non-project vehicles or property(also reported
under immediate metrics):provide date, location, damage, cause, follow-up;

iii) overal condition of vehicles/equipment (subjective judgment by environmentalist); non-routine repairs
and maintenance needed to improve safetyand/or environmental performance (to control smoke, etc.).
m) Environmental mitigations and issues (what has been done):

i) dust: number of working bowsers, number of watering /day, number of complaints, warnings given by
environmentalist, actions taken to resolve; highlights of quarry dust control(covers, sprays, operational
status); % of rock/spoil lorries with covers, actions taken for uncovered vehicles;

ii) erosion control: controls implemented by location, status of water crossings, environmentalist
inspections and results, actions taken to resolve issues ,emergency repairs needed to control
erosion/sedimentation,;

iii) quarries, borrow areas, spoil areas, asphalt plants, batch plants: identify major activities undertaken in
the reporting period at each, and highlights of environmental and socia protection: land clearing,
boundary marking, topsoil salvage, traffic management, decommissioning planning, decommissioning
implementation;

iv) blasting: number of blasts (and locations), status of implementation of blasting plan (including notices,
evacuations, etc.), incidents of off-site damage or complaints (cross-reference other sections as
needed);

v) spill cleanups, if any: material spilled, location, amount, actions taken, material disposal (report al
spillsthat result in water or soil contamination;

Vi) waste management: types and quantities generated and managed, including amount taken offsite(and
by whom) or reused/recycled/disposed on-site;

vii) details of tree plantings and other mitigations required undertaken in the reporting period;

viii) details of water and swamp protection mitigations required undertaken in the reporting period.
n) compliance:
i) compliance status for conditions of all relevant consents/permits, for the Work, including quarries, etc.):
statement of compliance or listing of issues and actions taken (or to be taken) to reach compliance;

ii) compliance status of C-ESMP/ESIP requirements. statement of compliance or listing of issues and
actions taken (or to be taken) to reach compliance

iii) compliance status of SEA and SH prevention and response action plan: statement of compliance or
listing of issues and actions taken (or to be taken) to reach compliance
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iv) compliance status of Health and Safety Management Plan re: statement of compliance or listing of issues
and actions taken (or to be taken) to reach compliance

v) other unresolved issues from previous reporting periods related to environmental and social: continued
violations, continued failure of equipment, continued lack of vehicle covers, spills not dealt with,
continued compensation or blasting issues, etc. Cross-reference other sections as needed.
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APPENDIX B

A General Conditions of Dispute Avoidance and Resolution Board Agreement

1. Definitions

Each “Dispute Avoidance and Resolution Board Agreement” is atripartite agreement
by and between:

(a) the “Employer”;
(b) the “ Contractor”; and

(c) the “Member” who is defined in the Dispute Avoidance andResolution Board
Agreement as being

i). the sole member of “Dispute Avoidance and Resolution Board” and, where
thisisthe case, al references to the “Other Members’ do not apply, or

ii). one of the three persons who are jointly caled the “DARB” (or “Dispute
Avoidance and Resolution Board”) and, where this is the case, the other
two persons are called the “ Other Members.”

The Employer and the Contractor have entered (or intend to enter) into a contract,
which is called the "Contract” and is defined in the Dispute Avoidance and Resolution
Board Agreement, whichincorporates this Appendix. In the DARB Agreement, words
and expressions which are not otherwise defined shall have the meanings assigned to
them in the Contract.

2. General
Provisions

Unless otherwise stated in the DARB Agreement, it shall takeeffect on the latest of the
following dates:

(@) the Commencement Date defined in the Contract,

(b) when the Employer, the Contractor and the Member have each signed the DARB
Agreement, or

(c) when the Employer, the Contractor and each of the Other Members (if any) have
respectively each signed a Dispute Avoidance and Resolution Board agreement.

This employment of the Member is a personal appointment. At any time, the Member
may give not less than 70 days notice of resignation to the Employer and to the
Contractor, and the Dispute Agreement shall terminate upon the expiry of this period.

3. Warranties

The Member warrants and agrees that he/she is and shall beimpartial and independent
of the Employer, the Contractor and the Project Manager. The Member shall promptly
disclose, to each of them and to the Other Members (if any), any fact or circumstance
which might appear inconsistent with his’her warranty and agreement of impartiality
and independence.

When appointing the Member, the Employer and the Contractorrelied upon the
Member’s representations that he/sheis:

(a) experienced in the work which the Contractor is to carry outunder the Contract,
(b) experienced in the interpretation of contract documentation,and

(c) fluent in the language for communications defined in theContract.

4. General
Obligations of the
Member

The Member shall:

(a) have no interest financial or otherwise in the Employer, the Contractor or Project
Manager, nor any financial interest in theContract except for payment under the
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DARB Agreement;

(b) not previously have been employed as a consultant or otherwise by the Employer,
the Contractor or the Project Manager, except in such circumstances as were
disclosed in writing to the Employer and the Contractor before they signed the
DARB Agreement;

(c) have disclosed in writing to the Employer, the Contractor and the Other Members
(if any), before entering into the DARB Agreement and to his/her best knowledge
and recollection, any professional or personal relationships with any director,
officer or employee of the Employer, the Contractor or the Project Manager, and
any previous involvement in the overall project of which the Contract forms part;

(d) not, for the duration of the DARB Agreement, be employed as a consultant or
otherwise by the Employer, the Contractor or the Project Manager, except as may
be agreed in writing by the Employer, the Contractor and the Other Members (if

any);

(e) comply with the annexed procedural rules and with Sub-Clause 20.4 of the
Conditions of Contract;

(f) not give advice to the Employer, the Contractor, the Employer’s Personnel or the
Contractor’s Personnel concerning the conduct of the Contract, other than in
accordance with the annexed procedural rules;

(g) not while a Member enter into discussions or make any agreement with the
Employer, the Contractor or the Project Manager regarding employment by any of
them, whether as a consultant or otherwise, after ceasing to act under the DARB
Agreement;

(h) ensure his/her availability for al site visits and hearings as arenecessary;

(i) become conversant with the Contract and with the progress of the Works (and of
any other parts of the project of which the Contract forms part) by studying all
documents received whichshall be maintained in a current working file;

(j) treat the details of the Contract and all the DARB’s activities and hearings as private
and confidential, and not publish or disclose them without the prior written
consent of the Employer, the Contractor and the Other Members (if any); and

(k) be available to give advice and opinions, on any matter relevant to the Contract
when requested by both the Employer and the Contractor, subject to the
agreement of the Other
Members (if any).

5. General
Obligations  of
Employer and
Contractor

the
the

The Employer, the Contractor, the Employer's Personnel and the Contractor's
Personnel shall not request advice from or consultation with the Member regarding the
Contract, otherwise than in the normal course of the DARB'’s activities under the
Contract and the DARB Agreement. The Employer and the Contractor shall be
responsible for compliance with this provision, by the Employer’'s Personnel and the
Contractor’s Personnel respectively.

The Employer and the Contractor undertake to each other and to the Member that the
Member shall not, except as otherwise agreed in writing by the Employer, the
Contractor, the Member and the Other Members (if any):
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(a) be appointed as an arbitrator in any arbitration under theContract;

(b) be called as a withess to give evidence concerning any dispute before arbitrator(s)
appointed for any arbitration under the Contract; or

(c) be liable for any claims for anything done or omitted in the discharge or purported
discharge of the Member’s functions, unless the act or omission is shown to have
beenin bad faith.

The Employer and the Contractor hereby jointly and severaly indemnify and hold the
Member harmless against and from claims from which he is relieved from liability
under the preceding paragraph.

Whenever the Employer or the Contractor refers a dispute to the DARB under Sub-
Clause 20.4 of the Conditions of Contract, which will require the Member to make a
site visit and attend a hearing, the Employer or the Contractor shall provide
appropriate security for a sum equivalent to the reasonable expenses to be incurred by
the Member. No account shall be taken of any other payments due or paid to the
Member.

6. Payment The Member shall be paid as follows, in the currency named in theDARB Agreement:
(a) aretainer fee per calendar month, which shall be considered as payment in full for:
(i) being available on 28 days' notice for all site visits and hearings;

(if) becoming and remaining conversant with all project developments and
maintaining relevant files;

(iii) al office and overhead expenses including secretarial services, photocopying
and office supplies incurred in connection with his duties; and

(iv) al services performed hereunder except those referred to in sub-paragraphs (b)
and (c) of this Clause.

The retainer fee shall be paid with effect from the last day of the calendar month in
which the Adjudication Panel Board Agreement becomes effective; until the last day of
the calendar month in which

the Taking-Over Certificateisissued for the whole of the Works.

With effect from the first day of the calendar month following the month in which the Taking-Over Certificate is
issued for the whole of the Works, the retainer fee shall be reduced by one third. This reduced fee shall be paid until
the first day of the calendar month inwhich the Member resigns or the DARB Agreement is otherwise terminated.

(b) adaily fee which shall be considered as payment in full for:

(i) each day or part of aday up to a maximum of two days' travel time in each direction for the journey between
the Member’s home and the site, or another location of a meeting with the Other Members (if any);
(i) each working day on Site visits, hearings or preparing decisions; and
(iii) each day spent reading submissions in preparation for a hearing.
(c) all reasonable expenses including necessary travel expenses (air fare in less than first class, hotel and subsistence
and other direct travel expenses) incurred in connection with the Member's duties, as well as the cost of

telephone calls, courier charges, faxes and telexes. a receipt shall be required for each item in excess of five
percent of the daily fee referred to in sub-paragraph (b) of this Clause;

(d) any taxes properly levied in the Country on payments made to the Member (unless a national or permanent resident
of the Country) under this Clause 6.
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The retainer and daily fees shall be as specified in the DARB Agreement. Unless it specifies otherwise, these fees shall
remain fixed for the first 24 calendar months, and shall thereafter be adjusted by agreement between the Employer, the
Contractor and the Member, at each anniversary of the date on which the DARB Agreement became effective.

If the parties fail to agree on the retainer fee or the daily fee, the appointing entity or official named in the SCC shall
determine the amount of the fees to be used.

The Member shall submit invoices for payment of the monthlyretainer and air fares quarterly in advance. Invoices for
other expenses and for daily fees shall be submitted following the conclusion of a site visit or hearing. All invoices
shall be accompanied by a brief description of activities performed during the relevant period and shall be addressed to
the Contractor.

The Contractor shall pay each of the Member’'s invoices in full within 56 calendar days after receiving each invoice
and shallapply to the Employer (in the Statements under the Contract) for reimbursement of one-half of the amounts
of these invoices. The Employer shall then pay the Contractor in accordance with the Contract.

If the Contractor fails to pay to the Member the amount to which he/she is entitled under the DARB Agreement, the
Employer shall pay the amount due to the Member and any other amount which
may be required to maintain the operation of the DARB; and

without prejudice to the Employer’s rights or remedies. In additionto al other rights
arising from this default, the Employer shall be entitled to reimbursement of all sums
paid in excess of one-half of these payments, plus all costs of recovering these sums
and financing charges calculated at the rate specified in Sub-Clause

14.8 of the Conditions of Contract.

If the Member does not receive payment of the amount due within

70 days after submitting a valid invoice, the Member may (i) suspend his’her services
(without notice) until the payment is received, and/or (ii) resign his’/her appointment by
giving notice under Clause 7.

7. Termination At any time: (i) the Employer and the Contractor may jointly terminate the DARB
Agreement by giving 42 days notice to the Member; or (ii) the Member may resign as
provided for in Clause 2.

If the Member fails to comply with the DARB Agreement, the Employer and the
Contractor may, without prejudice to their other rights, terminate it by notice to the
Member. The notice shall take effect when received by the Member.

If the Employer or the Contractor fails to comply with the DARB Agreement, the
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Member may, without prejudice to his other rights, terminate it by notice to the
Employer and the Contractor. The notice shall take effect when received by them both.

Any such notice, resignation and termination shall be final and binding on the
Employer, the Contractor and the Member. However, a notice by the Employer or the
Contractor, but not by both, shall be of no effect.

8. Default of theMember If the Member fails to comply with any of his obligations under Clause 4 (a) - (d)
above, he shal not be entitled to any fees or expenses hereunder and shall, without
prejudice to their otherrights, reimburse each of the Employer and the Contractor for
any fees and expenses received by the Member and the Other Members (if any), for
proceedings or decisions (if any) of the DARBwhich are rendered void or ineffective by
the said failure to comply.

If the Member fails to comply with any of his obligations under Clause 4 (e) - (k)
above, he shall not be entitled to any fees or expenses hereunder from the date and to
the extent of the non- compliance and shall, without prejudice to their other rights,
reimburse each of the Employer and the Contractor for any fees and expenses already
received by the Member, for proceedings or decisions (if any) of the DARB which are
rendered void or ineffective by the said failure to comply.

9. Disputes Any dispute or claim arising out of or in connection with this DARBAgreement, or the
breach, termination or invalidity thereof, shall be
finally settled by Arbitration.

PROCEDURAL RULES

Unless otherwise agreed by the Employer and the Contractor, the DARB shall visit the site at intervals of not more
than 140 days, including times of critical construction events, at the request of either the Employer or the Contractor.
Unless otherwise agreed by the Employer, the Contractor and the DARB, the period between consecutive visits shall
not be less than 70 days, except as required to convene a hearing as described below.

The timing of and agenda for each site visit shall be as agreed jointly by the DARB, the Employer and the
Contractor, or in the absence of agreement, shall be decided by theDARB. The purpose of site visitsisto enable the
DARB to become and remain acquainted with the progress of the Works and of any actual or potential problems or
claims, and, asfar as reasonable, to endeavour to prevent potential problems or claims from becoming disputes.

Site visits shall be attended by the Employer, the Contractor and the Project Manager and shall be co-ordinated by
the Employer in co-operation with the Contractor. The Employer shall ensure the provision of appropriate
conference facilities and secretarial and copying services. At the conclusion of each site visit and before leaving the
site, the DARB shall prepare a report on its activities during the visit and shall send copies to the Employer and the
Contractor.

The Employer and the Contractor shall furnish to the DARB one copy of all documents which the DARB may
reguest, including Contract documents, progress reports, variation instructions, certificates and other documents
pertinent to the performance of the Contract. All communications between the DARB and the Employer or the
Contractor shall be copied to the other Party. If the DARB comprises three persons, the Employer and the Contractor
shall send copies of these requested documents and these communications to each of these persons.

If any dispute is referred to the DARB in accordance with Sub-Clause 20.4 of the Conditions of Contract, the DARB
shall proceed in accordance with Sub-Clause 20.4 and these Rules. Subject to the time allowed to give notice of a
decision and other relevant factors, the DARB shall:

(@) act fairly and impartially as between the Employer and the Contractor, giving each of them a reasonable
opportunity of putting his caseand responding to the other’s case, and

(b) adopt procedures suitable to the dispute, avoiding unnecessary delay or expense.
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The DARB may conduct a hearing on the dispute, in which event it will decide on the date and place for the hearing
and may request that written documentation and arguments from the Employer and the Contractor be presented to it
prior to or at the hearing.

Except as otherwise agreed in writing by the Employer and the Contractor, the DARB shall have power to adopt an
inquisitorial procedure, to refuse admission to hearings or audience at hearings to any persons other than
representatives of the Employer, the Contractor and the Project Manager, and to proceed in the absence of any party
who the DARB is satisfied received notice of the hearing; but shall have discretion to decide whether and to what
extent this power may be exercised.

The Employer and the Contractor empower the DARB, among other things ,to:
(a) establish the procedure to be applied in deciding a dispute,

(b) decide upon the DARB’s own jurisdiction, and as to the scope of any dispute referredto it,

(c) conduct any hearing asit thinks fit, not being bound by any rules or procedures otherthan those contained in
the Contract and these Rules,

(d) take the initiative in ascertaining the facts and matters required for a decision,

(e) make use of its own specialist knowledge ,if any,

() decide upon the payment of financing charges in accordance with the Contract,

(g) decide upon any provisional relief such asinterim or conservatory measures, and

(h) open up, review and revise any certificate, decision, determination, instruction,opinion or valuation of the
Project Manager, relevant to the dispute.

The DARB shall not express any opinions during any hearing concerning the merits of any arguments advanced by
the Parties. Thereafter, the DARB shal make and give its decision in accordance with Sub-Clause 20.4, or as
otherwise agreed by the Employer and the Contractor in writing. If the DARB comprises three persons:

(a) it shall convenein private after a hearing, in order to have discussions and prepare its decision;

(b) it shall endeavour to reach a unanimous decision: if this proves impossible the applicable decision shall be
made by a majority of the Members, who may require the minority Member to prepare a written report for
submission to the Employer and the Contractor; and

(c) if a Member fails to attend a meeting or hearing, or to fulfil any required function, the other two Members
may nevertheless proceed to make a decision ,unless:

(i) either the Employer or the Contractor does not agree that they do so, or

(ii) the absent Member is the chairman and he/she instructs the other Members not to make a decision.
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SECTION IX: SPECIAL CONDITIONS OF CONTRACT
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Special Condition of Contract

The following Special Conditions of Contract (SCC) shall supplement the General
Conditions of the Contract(GCC). Whenever there is a conflict, the provisions herein
shall prevail over those in the GCC.

SCC
No.

10.

11

12.

Conditions GCC Data
Sub-Clause
Employer‘s name and 112 TANGA URBAN WATER SUPPLY AND SANITATION
address AUTHORITY
P.O.BOX 5011

Project Manager‘sname and, 4 »
address -

Timefor 1.1.3
Completion
Defects 1.1.3

NotificationPeriod

Sections of the Worksand 1.1.5

Completion date

Governing Law 141

Address for Communication1.3.1

To be known after contract award.

365 days from commencement date.

7 days.

Not Applicable.

Laws of Tanzania

Employer:

TANGA URBAN WATER SUPPLY AND SANITATION

AUTHORITY
P.0.BOX 5011
Ruling language and 142& 143  ENGLISH
Language for
communication
Other Documents 15.1() Not Applicable.
Forming the
Contract
Conditions Precedent 171 Not Applicable.
The date the 172 31/05/2024.

Contract shall not
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13.

14.

15.

16.

17.

18

19.

20.

21.

22.

come into effect
Compliancewith the

Laws

Time for access to the

Site

Project Manager‘s Duties

and Authority

Contractor's

Genera Obligations

Performance Security

Other form of Performance
Security

Subcontractors

Responsibility for
Transport of Goods

Progress Reports

Normal working hours

1141

211

313

4.1.8

421

422

442

4.16.1

4211

6.5.1

Law of Tanzania

7 days after Commencement Date.

The Project Manager shall obtain employers approval to exercise
authority on the following: Applicable

The Contractor shall be responsible for his design work as
specified in the contract, except for the following; Not

Applicable.

Performance Security type will be in the form of a
Performance Security - Bank Guarantee of 10.00
percent of the contract price.

Other form of Performance Security Not Applicable.

Responsibility for the acts of subcontractors shall be borne by
the Contractor except for the following acts: Not
Applicable.

Not Applicable.

Not Applicable.

Not Applicable.

Full time hrslocal time.
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24.

28

29

32.

33

36.

23.

25.

26.

27.

30.

31

35.

37.

Commencement of

Works
Site possession Date

Delay damages for the
Works

Maximum amount of delay

damages

Provisional Sums

Adjustments for
Changesin Cost

The Contract Price

Total advance

payment

Form of Advance

Payment Guarantee

Repayment of advance
payment

Advance payment
amortization
Percentage of

Retention

Limit of Retention Money

Plant and Materials

Minimum Amountof

Interim Payment

811

8.1.1(a)

8.7.1&
14.15.1(b)

871

13.5.1.(b)(ii)

138.1

1411

1421

14.2.3

14.2.5

14.2.5(b)

1432

14.3.2

14.5.2(b)(i)

14.6.2

45 days.

Forteen days after contract signing.

5 percent of the Contract Price per day.

1.00 percent of the final Contract Price.

0 percent.

Not Applicable

Not Applicable.

Advance Payment shall be 15 percent. Timings of Advance
payment are: 1.

Applicable.

12 instalments.

3 Percent of the Contract Amount.

2 Percent of Interim Payment Certificate.

10 Percent of the Accepted Contract Amount.

Not Applicable.

Not Applicable.
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38

39

40

41

42,

43.

45,

46.

47.

48.

49.

Certificates

Interest on Delayed

Payment

Currency of Payment

Damages

14.8.2

14.15.1(d)

Maximum total liability 17.6.2

of the Contractor to the

Employer
Periods for
submission of
insurance:

a. evidence of
insurance.

b. relevant
policies

Maximum amount of
deductiblesfor
insurance of the
Employer'srisks
Minimum amountof
third party
Insurance
Amount sof third
party Insurance

exemptions

Date by which the
DARB shall be
appointed

DARB composition

List of proposed
members of DARB

Appointment (if
not agreed) to
be made by
Appointing

Authority
Rules of arbitration

18.1.6

18.2.4(d)

18.3.2

18.3.3

20.2.1

20.2.2

20.2.2

2031

20.6.1

0.1 percent.

The Tanzanian Shilling.

The product of 10 times the accepted Contract amount.

Periods for submission of evidence of insurance : 14
days.

Periods for submission of insurance relevant policies :
3 days

TZS 10,000,000.00

TZS 5,000,000.00

TZS 5000000

To be Known after Award.

Sole DARB

One sole Member To be considered at atime of event
members.

Tanzania Institute of Arbitrators

As per Tanzania Arbitration Law
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SECTION X: CONTRACT FORMS
This Section contains forms which, once completed and submitted, will form part of the Contract. The forms for
Performance Security or Securing Declaration shall be completed and submitted by the successful Tenderer before signing
of the contract, and when advance payment is required, Advance Payment Security shall be completed and submitted after
contract signature. The Section also contains the Letter of Intention to Award the Contract, which shall not form part of the
contract
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THE UNITED REPUBLIC OF TANZANIA
(PE NAME)

NOTICE OF INTENTION TO AWARD A CONTRACT

Ref: (REFERENCE_NUMBER)
To: (CONTRACTOR' S/SUPPLIER'S NAME AND ADDRESS)

RE: NOTIFICATION OF THE INTENTION TO AWARD CONTRACT FOR (TENDER NUMBER) FOR
(TENDER_DESCRIPTION)

Reference is made to the above subject matter.

The submitted tenders were evaluated according to the criteria stated in the tender documents. In
accordance with the requirements of Public Procurement Act, Cap 410,we announce our intention to award a
contract to M/s (NAME OF TENDERER] for a contract price of (CONTRACT AMOUNT) for a
completion period/delivery period of (COMPLETION OR DELIVERY DURATION).

Your tender was not considered for award of the contract due to (REASONS FOR NON
RESPONSIVENESS).

Be informed that, you have five (5) calendar days from the date of this letter, within which to submit
for administrative review any complaints you may have regarding this award decision and/or circumstances
surrounding the non responsiveness of your tender. The complaints must be in writing, clearly identifying
the tender in question, detailing ground(s) of the complaint and should be submitted to (TITLE OF
ACCOUNTING OFFICER) through NeST.

We appreciate your interest in doing business with us and encourage you to participate in our future
tenders.

(AUTHORIZED SIGNATURE)
(NAME OF SIGNATORY)
(TITLE OF ACCOUNTING OFFICER)
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FORM OF AGREEMENT
THISAGREEMENT (hereinafter called the ‘' Contract’’) is made this[ day of month] day of [insert a month],[insert ayear]
between [insert name and address of Employer (hereinafter called the *’ Employer’’) and [insert name and address of
Contractor](hereinafter called the *’ Contractor’”) of the other part.

[Note: In the text below, text in bracketsis optional; all notes should be deleted in final text. If the Contractor consists of
mor e than one Entity, the above should be partially amended to read as follows:]

“[insert the name of “ PE” ] (hereinafter called “the Employer”) and, on the other hand, ajoint
venture/consortium/association consisting of the following entities namely, [insert of name of entity] and [insert name of
entity] and [etc.] (hereinafter called “the Contractor”) each of which shall be jointly and severally liable to the Employer for
all the Contractor’s obligations under this Contract.

WHEREAS,

a) the Employer desires that the Works known as [name of the Contract].should be executed by the Contractor, and
has accepted a Tender by the Contractor for the execution and completion of these Works and the remedying of
any defects therein,

b) the Contractor having represented to the Employer that they have the required professional skills, and personnel
and technical resources, have agreed to construct the works on the terms and conditions set forth in this
Contract at a contract price of [insert the figures and words and the currency];

c¢) the Employer has set aside committed funds towards the cost of the works and intends to apply a portion of the
proceeds of these funds to eligible payments under this Contract, it being understood that such payments will be
subject, in al respects, to the terms and conditions of the Contract providing for the funds and that no party
other than the Contractor shall derive any rights from the Contract providing for the funds or have any claim to
the funds proceeds;

d) the Employer invited Tenders for the works, viz., [insert brief description of works] and has accepted a Tender by
the Contractor for execution of the works in the sum of[insert currency, contract price in words and figures)]
(hereinafter called “the Contract Price”).

NOWTHEREFORE, the parties hereto hereby agree as follows

1. In this Agreement words and expressions shall have the same meanings as are respectively assigned to them in the
Contract documents referred to.

2. The following documents shall be deemed to form and be read and construed as part of this Agreement. This Agreement
shall prevail over al other Contract documents.

(i) Letter of Acceptance;

(ii) Form of Tender;

(iii) Addenda (if any);

(iv) Specia Conditions of Contract;

(v) General Conditions of Contract;

(vi) Specification;

(vii) Drawings;

(viii) Bills of Quantities;

(ix) Contractor’ s Tender; [ Qualification information such as documents such as: evidence of compliance with
statutory requirements (TIN,VAT, Business licences, BRELA); financial capability; current
commitments; information on average annual construction turnover; information on General
construction experience; Information on Specific Construction & Contract Management Experience;
Information on Construction Experience in key activities; Information on Specific Experiencein
managing ES aspects; Information on Proposed Key Personnel; and Information Equipment proposed
for the works];

(x) The following Appendices. [Note: If any of these Appendices are not used, the words “Not Used” should
be inserted below next to the title of the Appendix and on the sheet attached hereto carrying the title of
that Appendix.]

Appendix A: Description of Works and Services

Appendix B: Schedule of Payments

Appendix C: Key Personnel and Subcontractors

Appendix D: Breakdown of Contract Price in Foreign Currency
Appendix E: Breakdown of Contract Pricein Local Currency
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Appendix F: ES Management Strategies and Implementation Plans
Appendix G: Code of Conduct for Contractor’s Personnel (ES)
Appendix H:Services and Facilities Provided by the Contractor; and
(xii) Other relevant document(s): [List if any].
3. Inconsideration of the payments to be made by the Employer to the Contractor as specified in this Agreement, the

Contractor hereby covenants with the Employer to execute the Works and to remedy defects therein in conformity in
all respects with the provisions of the Contract.

4. The Employer hereby covenants to pay the Contractor in consideration of the execution and completion of the Works and
the remedying of defects therein, the Contract Price or such other sum as may become payable under the provisions of
the Contract at the times and in the manner prescribed by the Contract.

IN WITNESS WHEREOF the Employer and the Contractor have caused this Agreement to be duly executed by their duly
authorized representatives the day and year first above written.

SIGNED, SEALED ANDDELIVERED FOR AND ON BEHALF OF:
THE PROCURING ENTITY THE CONTRACTOR

Name: ..o Name ...

(Authorized Representative) (Authorized Representative)

Designation: e Designation: .

Signature. Signature:

Date ..o Date...ccooeviiii

WITNESS WITNESS

Name: Name:

Designation: e Designation:
SIgNatUre ...ovee v e SIgnature: ....ooovovveiie i,
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PERFORMANCE BANKGUARANTEE [UNCONDITIONAL]
[The bank/successful Tenderer providing theGuarantee shall fill in this form in accordance with the instructions
indicatedin brackets, if the Employer requires this type of security.]
[insertbank’ s name, and address of issuing branch or office]
Beneficiary: [insert name and address ofEmployer]
Date: [insert date]
PERFORMANCEGUARANTEE No.: [insert Performance Guarantee number]
We have been informed that [insert name of Contractor] (hereinaftercalled "the Contractor") has been awarded Contract
No. [insert reference number of the Contract] dated[insert date] with you, for the execution of [insert name of Contract
and brief description of Works| (hereinafter called "the Contract").
Furthermore, we understand that,according to the conditions of the Contract, a performance guarantee isrequired.
At the request of the Contractor, we [insert name of Bank] hereby irrevocablyundertake to pay you any sum or sums not
exceeding in total an amount of [insert amount in figures] ([insert amount in words]), such sumbeing payable in the types
and proportions of currencies in which the ContractPrice is payable, upon receipt by us of your first demand in
writingaccompanied by a written statement stating that the Contractor is in breach ofits obligation(s) under the Contract,
without your needing to prove or to showgrounds for your demand or the sum specified therein.
This guarantee shall expire no laterthan twenty-eight days from the date of issuance of the Taking-OverCertificate,
calculated based on a copy of such Certificate which shall beprovided to us, or on the [insertnumber] day of [insert
month] [insertyear], whichever occurs first. Consequently,any demand for payment under this guarantee must be received
by us at thisoffice on or before that date.
[signature(s) of an authorizedrepresentative(s) of the Bank]
[seal of the Bank]
Note: All italicized text (including footnotes) isfor use in preparing this form and shall be deleted from the final product.
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PERFORMANCE BOND
[ The Surety/successful Tenderer providingthe Bond shall fill in this form in accordance with the instructions indicatedin
brackets, if the Employer requires this type of security]
By this Bond, [insert name and address of Contractor] as Principa (hereinaftercalled “the Contractor”) and [insertname,
legal title, and address of surety, bonding company, or insurancecompany] as Surety (hereinafter called “the Surety”), are
held and firmlybound unto [insert name and address ofEmployer] as Obligee (hereinafter called “the Employer”) in the
amount of [insert amount of Bond] [insert amount ofBond in words], for the payment of which sum well and truly to be
made inthe types and proportions of currencies in which the Contract Price is payable,the Contractor and the Surety bind
themselves, their heirs, executors,administrators, successors, and assigns, jointly and severaly, firmly by thesepresents.
Whereas the Contractor has enteredinto a Contract with the Employer dated the [insertnumber] day of [insert month],
[insert year] for [insert name of Contract] in accordance with the documents, plans,specifications, and amendments thereto,
which to the extent herein providedfor, are by reference made part hereof and are hereinafter referred to as theContract.
Now, therefore, the Condition of thisObligation is such that, if the Contractor shall promptly and faithfullyperform the said
Contract (including any amendments thereto), then thisobligation shall be null and void; otherwise, it shall remain in full
force andeffect. Whenever the Contractor shallbe, and declared by the Employer to be, in default under the Contract,
theEmployer having performed the Employer’s obligations there under, the Suretymay promptly remedy the default, or
shall promptly:
(1) complete the Contract in accordance withits terms and conditions; or
(2) obtain a Tender or Tenders from qualifiedTenderers for submission to the Employer for completing the Contract
inaccordance with its terms and conditions, and upon determination by theEmployer and the Surety of the
lowest responsive Tenderer, arrange for aContract between such Tenderer and Employer and make available as
work progresses(even though there should be a default or a succession of defaults under theContract or
Contracts of completion arranged under this paragraph) sufficientfunds to pay the cost of completion less the
balance of the Contract Price; butnot exceeding, including other costs and damages for which the Surety may
beliable hereunder, the amount set forth in the first paragraph hereof. The term “Balance of the Contract Price,”
asused in this paragraph, shall mean the total amount payable by the Employer tothe Contractor under the
Contract, less the amount properly paid by theEmployer to the Contractor; or
(3) pay the Employer the amount required by theEmployer to complete the Contract in accordance with its terms and
conditionsup to atotal not exceeding the amount of this Bond.
The Surety shall not be liable for agreater sum than the specified penalty of this Bond.
Any suit under this Bond must beinstituted before the expiration of one year from the date of issuance of theCertificate of
Completion.
No right of action shall accrue onthis Bond to or for the use of any person or corporation other than theEmployer named
herein or the heirs, executors, administrators, successors, andassigns of the Employer.
In testimony whereof, the Contractorhas hereunto set its hand and affixed its seal, and the Surety has caused thesepresents
to be sealed with its corporate seal duly attested by the signature ofits legal representative, this [insertday] day of [insert
month], [insert year].
Signed by [insert signature(s) of authorizedrepresentative(s)]
on behalf of [ name of Contractor] in the capacity of[insert title(s)]
In the presence of [insert name and signature of witness]
Date [insert date]
Signed by [insert signature(s) of authorized representative(s)of Surety]
on behalf of [name of Surety] in the capacity of [insert title(s)]
In the presence of [insert name and signature of witness|
Date [insert date]
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ENVIRONMENTALAND SOCIAL (ES) PERFORMANCE SECURITY

ESDemand Guarantee
[Guarantor letterhead or SMFT identifier code]
Beneficiary: [insert name and Address of Employer]
Date: _[Insert date of issug]
ES PERFORMANCE GUARANTEE No.: [Insert guarantee reference number]
Guarantor: [Insert name and address of place of issue,unless indicated in the letterhead)]
We have been informedthat (hereinafter called "the Applicant") hasentered into Contract No.

dated with theBeneficiary, for the execution of (hereinafter
called"the Contract™).

Furthermore, weunderstand that, according to the conditions of the Contract, a performanceguarantee is required.

Atthe request of the Applicant, we as Guarantor, hereby irrevocably undertake topay the Beneficiary any sum or sums not
exceeding in total an amount of (),1such sum being payable in the types and proportions of currencies in which
theContract Price is payable, upon receipt by us of the Beneficiary’s complyingdemand supported by the Beneficiary’s
statement, whether in the demand itselfor in a separate signed document accompanying or identifying the demand,stating
that the Applicant is in breach of its Environmentaland/or Socid, (ES) obligation(s) under theContract, without the
Beneficiary needing to prove or to show grounds for yourdemand or the sum specified therein.

Thisguarantee shall expire, no later than the .... Day of ...... , 2... 2, and any demandfor payment under it must be received
by us at this office indicated above onor before that date.

Yourstruly,

Signature and seal:

Name of Bank/Financial Institution:
Address:

Date:

1 The Guarantor shall insertan amount representing the percentage of the Accepted Contract Amount specifiedin the Letter
of Acceptance, less provisional sums, if any, and denominatedeither in the currency (cies) of the Contract or afreely
convertible currencyacceptable to the Beneficiary.

2 Insert the date twenty-eight days after theexpected completion date as described in CCClause 11.9. The Employer should
note that in the event of an extension of thisdate for completion of the Contract, the Employer would need to request
anextension of this guarantee from the Guarantor. Such request must be in writing and must be made prior to the
expirationdate established in the guarantee. In preparing this guarantee, the Employermight consider adding the following
text to the form, at the end of thepenultimate paragraph: “ The Guarantor agrees to a one-time extension of this guaranteefor
aperiod not to exceed [six months] [one year], in response to theBeneficiary’ s written request for such extension, such
reguest to be presentedto the Guarantor before the expiry of the guarantee.”
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BANK GUARANTEE FOR ADVANCE PAYMENT
[Bank’s Name, and Addressof Issuing Branch or Office]
Beneficiary: [Name and Address of Employer]

Date:

ADVANCE PAYMENT GUARANTEE No.:

We have been informed that[ name of Contractor] (hereinafter called "the Contractor") hasbeen awarded Contract No.
[reference number of the contract] dated with you, for the execution of [name of contract and briefdescription of
Works] (hereinafter called "the Contract™).

Furthermore, we understandthat, according to the conditions of the Contract, an advance payment in thesum [amount in
figures] () [amount in words] isto be madeagainst an advance payment guarantee.

At the reguest of theContractor, we [ name of Bank] hereby irrevocably undertake to pay youany sum or sums not exceeding
in tota an amount of [amount in figures]() [amount in words] upon receipt by us of your first demand in
writingaccompanied by a written statement stating that the Contractor is in breach ofits obligation under the Contract
because the Contractor used the advancepayment for purposes other than the costs of mobilization in respect of theWorks.

It is a condition for anyclaim and payment under this guarantee to be made that the advance paymentreferred to above must
have been received by the Contractor on its accountnumber at [name and address of
Bank].

The maximum amount of thisguarantee shall be progressively reduced by the amount of the advance paymentrepaid by the
Contractor as indicated in copies of interim statements orpayment certificates which shall be presented to us. This guarantee
shallexpire, at the latest, upon our receipt of a copy of the interim paymentcertificate indicating that eighty (80) percent of
the Contract Price has beencertified for payment, or onthe __ day of , 2___, whichever isearlier. Consequently, any
demand for payment under this guarantee mustbe received by us at this office on or before that date.

Yourstruly,

Signature and seal:

Name of Bank/Financial Institution:

Address:

Date:
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RETENTION MONEY SECURITY
Demand Guar antee

[Guarantor letterhead or SMFT identifier code]

Beneficiary: [Insert name and Address of Employer]

Date: [Insert date of issue]

RETENTION MONEY GUARANTEE No.: [Insertguarantee reference number]

Guarantor: [Insert name and address of place of issue, unlessindicated in the letterhead]

Wehave been informed that [insertname of Contractor, which in the case of a joint venture shall
be the name ofthe joint venture] (hereinafter called "the Applicant") hasentered into Contract No.
[insertreference number of the contract]dated with the Beneficiary,for the execution of

[insertname of contract and brief description of Works] (hereinafter called "the Contract").
Furthermore,we understand that, according to the conditions of the Contract, theBeneficiary retains moneys up to the
limit set forth in the Contract (“theRetention Money”), and that when the Taking-Over Certificate has been
issuedunder the Contract and the first half of the Retention Money has been certifiedfor payment, payment of [insert]
the second half of the Retention Money orif the amount guaranteed under the Performance Guarantee when the
Taking-Over Certificate is issued is less than half of the Retention Money, the differencebetween half of the Retention
Money and the amount guaranteed under thePerformance Security and, if required, the ESPerformance Security is to
be made against a Retention Money guarantee.

Atthe request of the Applicant, we, as Guarantor, hereby irrevocably undertake topay the Beneficiary any sum or sums
not exceeding in total an amount of [insert amount in figures] () [amount in words] 1 upon receiptby us
of the Beneficiary’s complying demand supported by the Beneficiary’ sstatement, whether in the demand itself or in a
separate signed documentaccompanying or identifying the demand, stating that the Applicant is in breach of its
obligation(s) under theContract, without your needing to prove or show grounds for your demand or thesum specified
therein.

Ademand under this guarantee may be presented as from the presentation to theGuarantor of a certificate from the
Beneficiary’s bank stating that the secondhalf of the Retention Money as referred to above has been credited to
theApplicant on its account number at [insert name and address of
Applicant’ shank] .

Thisguarantee shall expire no later than the .... day of ...... , 2... 2, and any demandfor payment under it must be
received by us at the office indicated above on orbefore that date.

Yourstruly,

Signature and seal:

Name of Bank/Financial Institution:

Address:

Date:

Note: All italicized text (including footnotes) isfor use in preparing thisform and shall be deleted from the final product.

1 TheGuarantor shall insert an amount representing the amount of the second half ofthe Retention Money or if the amount
guaranteed under the Performance Guaranteewhen the Taking-Over Certificateisissued isless than half of the
RetentionMoney, the difference between half of the Retention Money and the amountguaranteed under the Performance
Security and denominated either in the currency(ies)of the second half of the Retention Money as specified in the Contract,
or in afreely convertible currency acceptable to the Beneficiary.

2 Insertthe same expiry date as set forth in the performance security, representing thedate twenty-eight days after the
completion date described in CC Clausel1.9. The Employer should note that inthe event of an extension of this date for
completion of the Contract, theEmployer would need to request an extension of this guarantee from theGuarantor. Such
request must be inwriting and must be made prior to the expiration date established in theguarantee. In preparing this
guarantee, the Employer might consider adding thefollowing text to the form, at the end of the penultimate paragraph:
“TheGuarantor agrees to a one-time extension of this guarantee for a period not toexceed [six months] [one year], in
response to the Beneficiary’ s writtenrequest for such extension, such request to be presented to the Guarantorbefore the
expiry of the guarantee.”
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